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REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NOS. 1811-1812 OF 2015

M/s IL&FS Tamil Nadu Power Company Limited ...Appellant
Versus
T. Muruganandam & Others ...Respondents

JUDGMENT

M.R. SHAH, J.

1. Feeling aggrieved and dissatisfied with the impugned judgment
and order dated 23.05.2012 in Appeal No. 17/2011 and judgment and
order dated 10.11.2014 in Appeal No. 50/2012 passed by the National
Green Tribunal (Principal Bench), New Delhi (hereinafter referred to as
the ‘NGT’), M/s IL&FS Tamil Nadu Power Company Limited has

preferred the present appeals.

2.  The facts leading to the present appeals in nutshell are as under:

The appellant herein has been incorporated in the year 2006 to
implement the Project for establishing a 2x600 MW and 3x800 MW
(aggregating to 3600 MW) imported coal based thermal power plant at
village Kottatai, Ariyagoshti, Villianallur and Silambimangalam in

Chidambram Taluk, District Cuddalore, Tamil Nadu. Now the appellant
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company is under the control of Government of India. The appellant
submitted Form | under EIA Notification, 2006 to obtain Terms of
Reference for the EIA study on 5.2.2008. The Terms of Reference
approval letter was issued by the Ministry of Environment, Forest and
Climate Change (hereinafter referred to as the ‘MoEF’) on 9.7.2008.
Public hearing was carried out for the project on 5.2.2010. The
appellant completed the EIA study in accordance with EIA Naotification,
2006. That thereafter the Expert Appraisal Committee (for short, ‘EAC’)
considered the EIA study and directed the appellant to undertake certain
additional submissions to address specific points and directed that an
updated Form | be submitted. That thereafter the appellant submitted
updated Form | reflecting recommendations of EAC meeting dated
19.03.2010 to MoEF. The EAC meeting considered the project and
recommended the project for Environment Clearance (for short, ‘EC’),
subject to stipulation of specific conditions including project to keep
space for providing Flue Gas De-sulfurization (for short, ‘FGD’) system
with all the five units of the power plant to enable the system to be
installed whenever required. The appellant herein was granted the EC
in accordance with the recommendations of the EAC under EIA

Notification, 2006.
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2.1 The original petitioners claiming to be fishermen and persons
acting for welfare of fishermen filed appeals against the EC before
National Environment Appellate Authority being NEAA Appeal Nos. 19 &
20 of 2010. On the constitution of the NGT, Appeal No. 20/2010 filed
before the National Environment Appellate Authority came to be
transferred to the NGT, which was re-numbered as Appeal Nos. 16/2011

& 17/2011.

2.2 Vide order dated 23.05.2012 in Appeal No. 17/2011, the NGT
upheld the validity of the EC but directed the MoEF to review the EC
based on the cumulative impact assessment study and stipulate any
additional conditions, if required and directed that till then the EC shall
remain suspended. Instead of the cumulative impact assessment study,
the appellant completed the Rapid Cumulative Impact Assessment (for
short, ‘RCIA") study and submitted a copy thereof to the MoEF. That
thereafter the EAC, after extensive deliberations on the RCIA and after
hearing the representative of the original petitioners and the
appellant/project proponent, recommended certain additional conditions
to be added to the EC including the requirement of installing a FGD
system as part of the power plant. At this stage, it is required to be
noted that as such neither the original petitioners nor even the appellant

challenged the first judgment and order dated 23.05.2012 passed in
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Appeal No. 17/2011 by which the NGT upheld the validity of the EC but
directed MoEF to review the EC based on the cumulative impact
assessment study and stipulate any additional conditions, if required.
That thereafter, on 14.08.2012, MoEF based on the recommendations of
the EAC, issued a corrigendum to the EC imposing additional conditions
to the EC. That thereafter the original petitioners who filed the earlier
appeal against the grant of EC, filed Appeal No. 50/2012 against the
corrigendum dated 14.08.2012 issued by the MoEF. By the impugned
judgment and order dated 10.11.2014, the NGT has disposed of Appeal
No. 50/2012, quashing the corrigendum dated 14.08.2012. The
judgment and order dated 23.05.2012 in Appeal No. 17/2011 and
subsequent judgment and order dated 10.11.2014 in Appeal No.

50/2012 passed by the NGT are the subject matter of present appeals.

3. By an interim order dated 10.02.2015, this Court stayed the
impugned order dated 10.11.2014 passed in Appeal No. 50/2012, which
has been continued till date. Pursuant to the interim order passed by
this Court, the appellant-company had commenced two power plants in

Phase-I, which are in operation since 2015.

4. Dr. Abhishek Manu Singhvi, learned Senior Advocate appearing on
behalf of the appellant-company has submitted that to close the power

plant now would not be in public interest. It is submitted that the
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appellant’s power plant is running since September 2015 in power deficit
State of Tamil Nadu. Appellant operates two units of 600MW each since
September, 2015 and April, 2016, which presently supply power to
approximately 40 lakhs households. The power plant is situated in an
energy deficient State (Tamil Nadu) and therefore closing the power

plant would adversely affect power sector of the State.

4.1 In support of his submission that to close the power plant now

would not be in public interest, it is submitted as under:

(i) That Appellant’'s power plant is running since September 2015 in
power-deficit state of Tamil Nadu: Appellant operates two unit of
600MW each since September 2015 and April 2016, which presently
supply power to approximately 40 lakhs households. The power plant
is situated in an energy deficient State (Tamil Nadu), and closing the

plant would adversely affect power section of the State;

(i) Plant running in compliance with EC and Corrigendum: That the
plant is in compliance with clearance conditions, and six-monthly
reports being submitted to Ministry of Environment, Forest & Climate

Change, latest report of April-September;

(i) Plant uses imported coal with low sulphur and uses FGD system:
That Appellant uses imported coal from Indonesia for its thermal
power plant, which already has low sulphur content. Pursuant to
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MoEF Corrigendum, has spent Rs. 775 crores to install Flue Gas De-
sulphurisation (FGD) system. Report of Centre for Science and
Environment identifies Appellant's plant as compliant with SO2
standards. All over India only 20 power plants have FDGs, of which

two units are the Appellant’s power plant;

(iv) Appellant part of IL&FS Group and value to be maximized: That
ITPCL/ Appellant is a group company of IL&FS which is under control
of Govt. of India and is undergoing restructuring. Larger public interest
is to realize value and recover PSU debt. Appellant’s restructuring
plan has been approved by Hon’ble NCLAT on 01.12.2021. Appellant
incurred expense of Rs. 11,000 crores (approx.) to build 2 x 600 MW
units, which are operational since September 2015 and April 2016. Of
this, Rs. 6,080 crore was through loans from public sector banks
(Punjab National Bank, Bank of Baroda, LIC, SBM Bank, SBI) and Rs.
4,560 crores in equity by IL&FS Energy Development (another IL&FS

group entity); and

(v) Appellant's CSR initiatives: That till date approx. Rs. 30 crores
spent on CSR activities, including adopting several villages in the
surrounding areas. As of February, 2022, the Appellant has 1466
employees of which 87% are from Tamil Nadu. Overall, 69% (1005

persons) are from Cuddalore District itself.
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4.2 It is further submitted that instead of cumulative impact
assessment study, the appellant bonafidely and taking into consideration
the order passed by the NGT in Application No. 25/201
conducted/completed RCIA, a copy of which was submitted to MoEF
and after undertaking extensive deliberations on the RCIA and after
hearing the representative of the original petitioners and the
appellant/project proponent, the EAC recommended certain additional
conditions to be added to the EC including the requirement of installing
FGD system and pursuant to which and based on the
recommendations of the EAC, MoEF issued a corrigendum to the EC

imposing additional conditions to the EC.

4.3 It is further submitted that taking into consideration the additional
conditions imposed vide corrigendum dated 14.08.2012, the appellant-
company had installed FGD system at a cost of Rs. 775 crores, the only
thermal power plant in the country to commence operations with FGD

system.

4.4 Dr. Abhishek Manu Singhvi, learned senior counsel appearing on
behalf of the appellant has also made an elaborate submission on the
maintainability of Appeal No. 50/2012 before the NGT, filed by the
original petitioners against the corrigendum dated 14.08.2012 issued by

the MoEF. It is submitted that as such the first judgment dated
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23.05.2012 passed in Appeal No. 17/2011, by which the NGT
specifically upheld the validity of the EC but directed MoEF to deal with
the EC based on cumulative impact assessment study and stipulate any
additional conditions, was not challenged by the original petitioners. Itis
submitted that the original petitioners had no locus and therefore the
original petitioners could not have challenged the subsequent
corrigendum dated 14.08.2012 by which certain additional conditions

were imposed to the original EC by the MoEF.

4.5 Dr. Abhishek Manu Singhvi, learned senior counsel has taken us
to the additional affidavits dated 20.09.2022 and 28.11.2022. He has
also taken us to the EC & CRZ Compliance Report dated 12.01.2022 as
well as the subsequent Compliance Report dated 20.09.2022 and the
copy of the response of the project proponent. He has stated at the Bar
that by and large all the conditions of the original EC as well as
corrigendum to the EC have been complied with by the appellant/project
proponent and few conditions are under continuous compliance. He has
stated that the conditions imposed while issuing the EC and the
corrigendum have been substantially complied with and there are no
fundamental breaches and/or non-compliance. He has stated at the Bar
that whichever conditions are not complied with and not complied with

fully and/or there are continuous compliance, the same shall be
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complied with within the time stipulated in the response of the project

proponent.

4.6 Making above submissions and praying for keeping the question
of law , if any, namely, “Whether for the project like this, a cumulative
Impact assessment study is required or not” open and also the question,
“whether an appeal before the NGT against the corrigendum to the EC
and the additional conditions imposed as per the corrigendum to the EC
would be maintainable or not” and keeping the aforesaid questions(s) of
law open, it is prayed to dispose of the present appeals by permitting the
appellant to continue the power plants which are in operation since

2015.

5.  Shri Shiv Mangal Sharma, learned counsel appearing on behalf of
the MoEF has submitted that as such the appellant had never
challenged earlier conditions imposed while issuing the EC and the first
judgment and order passed by the NGT dated 23.05.2012 and even the
corrigendum dated 14.08.2012 issued by the MoEF imposing additional
conditions and therefore the appellant is bound by the conditions
imposed while issuing the EC and corrigendum to the EC dated
14.08.2012 and the appellant has to comply with all the conditions
imposed while issuing EC as well as additional conditions imposed vide

corrigendum dated 14.08.2012. He has pointed out certain non-
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compliances/part compliances of certain conditions and the response by
the appellant. Therefore, he has submitted that if this Court is inclined to
permit the appellant to continue with the power plants in the public
interest, in that case, the appellant may be directed to comply with all
the conditions imposed while issuing EC as well as additional

conditions imposed while issuing corrigendum dated 14.08.2012.

6. Ms. Srishti Agnihotri, learned counsel appearing on behalf of the
original petitioners has prayed that in case this Court is inclined to
permit the appellant to continue with the power plants as per the EC and
the corrigendum dated 14.08.2012 which are in operation since 2015, in
that case, the question of law, namely, “whether for the project like this
conducting a cumulative environment impact assessment study is must
or not”, may be kept open as so many other such projects may come
and that on conducting cumulative environment impact assessment

study, the Tribunal may consider the said issue in detail.

6.1 Insofar as maintainability of appeal before the NGT against the
order of corrigendum is concerned, it is submitted that against the
additional conditions imposed vide corrigendum dated 14.08.2012, an
appeal would be maintainable before the NGT against the corrigendum

to the EC.
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7. Having heard Dr. Abhishek Manu Singhvi, learned Senior Counsel
appearing on behalf of the appellant and the learned counsel appearing
on behalf of the MoEF and original petitioners and the facts narrated
hereinabove, it is to be noted that pursuant to the interim order passed
by this Court, the appellant has commenced two power plants in Phase-
I, which are in operation since September, 2015. The appellant is
operating two units of 600MW since September, 2015 and April, 2016,
which presently supply power to approximately 40 lakhs households.
The power plants are situated in an energy deficit State (Tamil Nadu).
Thus, closing the power plants/units would adversely affect power sector
of the State and which shall not be in the larger public interest, more

particularly the power deficient State of Tamil Nadu.

7.1 However, at the same time, the appellant has to comply with all
the conditions imposed while issuing EC as well as the additional
conditions imposed vide corrigendum to the EC dated 14.08.2012.
From the compliance report dated 20.09.2022 (latest compliance report)
and the response of the project proponent, it appears that by and large
there is a substantial compliance of the conditions imposed while issuing
EC as well as the additional conditions imposed vide corrigendum to the
EC dated 14.08.2012. There do not appear to be any fundamental

breaches or non-compliance of the conditions imposed while issuing EC

11
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as well as additional conditions imposed vide corrigendum to the EC
dated 14.08.2012. However, some conditions are still partly complied
with, which have been responded by the appellant and has agreed to
comply with the same. The particulars of the specific conditions, part

compliances and the response to the same are as under:

12
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Status of certain EC conditions referrad by MoEF&CC vide email dated 16,11.2022

Compliance status reported by RO

S.No.
as on 13.09.2022

Specific Conditions

Information asked FF&CC
» i o ITPCL Response -17.11.2022

vide email dated 16.11.2022

|EC Ne. J- 1301213412008-1A 11 (T) dated on May 31, 2010

(xvii) To absorb the ground level|Partly complied.
pollutants, to act buffer agamsl sirongfAs more plantation work to be carried out)
winds  arising  out  of -uupaenl B

cyclones/ storms, to reduce heat loadiated 4-2:2022, has plnnted arcund 28841
and ameliorate environment, there isfrees of native species in an area of 254.4
a need for shelterbelts/greenbelts/ treelcres (which is more than 33% of land
cover along the coastline, bundsporresponding to Phase-1). Trees such

School Campuses and other vacant]
lots. Coconut plantations can be
deulnped alm:g ﬂm msﬂm md_

ilhgus. school and forts. Plantation on sand
nes was not carried out. Bamboo is nofl
lanted instead other native species including
ieem were planted

coasts, Bamboos, neem and othe
native trees should be planted in and
|around at the villages.

t, as informed vide email

We would like to submit the following facts for your consideration.

he specific Conditions are mostly complied except along the coastline since this region is
vulnerable and frequently affected by natural calamities like cyclones, Flood, low depressions|
and affected by Tsunami at times.

However, we have planted around 2,88,419 trees of native species in an area of 254.46 acres
(which is more than 33% of land corresponding to Phase 1 ). Trees such as pongamia, neem,
Jamon, Gulmahor, Ashoka, Silver oak and etc , are planted in and around the project site, nearby
villages and schools to take care of ground level pollutants,

_mwhydrnmlmcaluwellasmpmiwndwausmmvymwwﬂmwmm
: the project site, coconut trees which were ed, eould not be sustained along the
shore usmpmmdbymsfcehmdhs How mimveplanmdmnm,mmd
Cammammthcnw'byvﬂhgns,mmﬂammdﬂwpmpctma,mdmndsdtsclmmdm
coastal area to act as buffer against strong winds during cyclone/storms.

Additionally, we propese to plant Bamboo and Casuarina trees 25000 nos in and around
the Project area, Schools and nearby Villages from Jan 2023 to October 2023.

(xxiii) Gireen Belt shall consist of 3 tiersfPartly complied.
of plantations as cited above and largely As more plantation work to be carried out) %

compris £ native species around the ™S stated in the condition, three-tier plant
ing o not carried out.

owever, they have taken up 100 meter
lantation including native species at s

is not feasible a 50 m width shall be
raised and adequate justification shall be
submitted to the Regional office of thef™"
Ministry. Tree dgnsity shall not less than
2500 per ha with survival rate not less

than 70 %, of native species were planted in an

f 25446 acres. During the visit, it w
rved that many vacant lands are availab!
ithin the site and the same can be used fo
lantation. The project proponent has agreed t
lant more tress in those vacant lands insi
eir campus.

e project proponent, vide email dated 16-9-
022, informed that an amount of Rs. 9.25

rpose of green belt development includi
lantation and their maintenance.

Copy of expendilure stalement as provided by
he company is given in Appendix-it)

rore (up to Sep 2022) was spent for lh;
o

As mentioned in report of IRO, Chennai, We have already made plantations for about 288419
in the area of 254.56 acres and the details and photographs are already submitted.

o comply with the conditions, Three tier plantations are carried out around the power
in some of the locations like ash dyke, coal yard, and north side of the plant and
However, three tier plantation could not be sustained in some other areas due to
formations, soil conditions and plant setup.

providing
idth as per EC condition

Tier Green belt is developed around the coal yard in addition to the wind barrier.
lantations is made to 100 m width wherever possible and minimum not less than 50 m|

width is maintained in other possible areas,

reen belt development and tree plantation is a continuous activity as part of our

ustainability initiatives and every year we plant 1000 of trees and till August 2022, around|

2.88,419 saplings are planted in an area of 254.46 acres and tree density of (>250{trees per

Ha) is maintained in and around the project site.

All dust generation areas have engineering controls like wind barriers around coal yard, dust
lsuppression systems and dust extraction systems at the point source of emissions like coal
unloading area, fransfer towers, coal crushers ete. Fly ash and bottom ash is handled in closed|
conveyors, pipe line transfers ete and hence dust generation is avoided.

Since the requirement of green cover as well as dust control measures are fuifilling the
requirement, we request the Ministry to consider our above submissions and note the
condition as complied.

. .

13
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Status of certain EC conditions referred by MoEF&CC vide email dated 16.11.2022

I i Compliance status reported by RO Information asked by MoEF&CC :
SNo. Speciic Concktons 2500 13092022 vide email dated 16.11.2022 ITPCL Response -17.11.2022 ;-*—-—-
S.No. 3 = i et Partly Complied Presently the company is undergoing debt restructuring.
EC No_ ). shall be created and the interest eamed A8 Common Green Endowment Fund is no 11T 5
1 ow of it shall be wed for thefrested ¥ : 0 i List out the ways by which jgfAs per the current arrangement mandated by consortium of banks and RBI policy, we are allowed] —
{: development and management of green As specifically stated in the .cundxl!ou‘ % being ensured that suffcienh 0pea only one account for our company. s
% i of the Ak Common Green Endowment Fund is mlmg“m & belig spect foe 1A f Fisheri
E L P by ﬂ!;pmj:ﬂm mponar\\tri;t o o purposs  of  green  belHowever, we requested the lead bank to allow 1is to open the desired account to comply with the
1 szr-;%i.m ﬁ'im ihe following reasons: developiment includingecyiroments. Bankers have denied for opening of new account and the correspondence between | Annamal
" i : plantation and theifle company and the bank is attached as Aunexure 1 5. AnE
r |. Presently the company is undergoing Dbl . tanance. ARy
: Restructuring. The amount that will
ti [2. As per the current arrangement, mandated by:w“ in another Six months forhough a separnte account was not maintained, a separate budget head was created and the tc"i::i:j:
— konsortium banks and RBI policy, it is allowedy,yc o the compliance. ount spent towards Green Endowment is being accounted under the budget head. So far,
petio. > o open. only one account for the company. he company has spent a sum of Rs 9.27 Crores (s on September 2022) towards green beld
1 ¢ 0. However, the lead bank will be requested (G yis6 he request been sent development and maintenance under this budget head. y condu
sl allow to open the desired account to complyty. |ead bank to open th ial offer
| fwith the requirements. desired account to comply wil be com;
; e requirements? If y::m In comperison to the amount spent, the amount stipulated for Green Endowment Fund] ber'22
s The project propeneat, vide email dated 16-9:2022, ks the current status? and the expected returns from the fund would be much lower. In fact company has il
t linformed that an amount of Rs. 9:25 erore (up 1o Sep already spent more than the amount planned.
u 12022) was spent for the purpose of green beit
Wevelopment including plantation and their
khe same to the MoEF&CC.
8.——Considering;the-aforesaid-facts-and-circumstances and-subject-to
2 (li) Three tier green belt shall be o o TR e T b s The condition is mostly Complfed.
eatoned-all d Ash Pond ¢ project proponent has taken up plantationi. The green belt development £ :
ab:i:m G ‘;ﬁtgs . oveé and md a;h po nd area by planting differents insufficient. In this regard Tl_mm isa dlfﬁcu]ty in sustaining three tier formation due to natu
i, COMPlIANCE trof: ithe: conditions: i = &S " EC it t
umbers wherever possible n belt development isHowever, ompany has developed ﬁu‘e& tier green belt in m
owever, as stipulated in the condition, t rried on all sides completely. [However, due to natural land formation, soil condition and proxim
b= helt development is not caried oulfii, In this regard piease givelgreen belt could not be sustained in some lgoations.
additional cofditions "Imposed” Vige Cormigendui .. i (L A6 ot ot s
The plantation work and survival are good. melines for the same to thelygp discharge IIII.D our Af.h Pund for the last 5 years and our F
OEF&CC. utilised in the Cement Plants.
14.08.2012 jand subject to the conditions/additiona ONSIWRICH @fi@nal Green Belt devel
around the Ash Pond by October 2023.

partly comd

|u|.uuum|uunuu L M WG LI T

specitied 1t the condibon, a soctal aud:t will be conducted and status

ﬁ;;',,ﬂ;ifm'é‘“cﬁ“rﬁﬁﬁged with within ttﬁlewﬂlmersug?gested in

(xi) A copy of the clearance letter shall
be sent by the
Panchayat, Zil
Corporation, urban local Body and the
Local NGO, if any, from whom

suggestions/rep j it ~
recmnet white DELEIMAROYE

The clearance letter shall also be put onfHowever,
the website of the Company by thejpublished in

for the project: like*this;*'a <cum

proponent

:;:ndl I}éﬁﬁcﬁﬂm%iml L@t‘ of tlt.h;e [cncrap

Partly wmpllcd

No suggestions and representation received from the said authoriti
as not sent, to them. I\mwllhan i to,that, Environment Clea

po,mentl, opy of 'dpluazlt.d in Company's »

Pleam. submit th

| Prr Je@tnt pcr!
‘mdc nditich can be satisfied.

ko the concerned Panchayal, Zila® Parisad |
Municipal Corporation, urban local Body an

he Local WGO. f 3 However, as required by IR smd MoEF&CC, copy of the En
“4iid ‘Keeping the larger question of | RAMIE ;o pdies and Zila Parisad
the Environment Clearance w lcomphanne will be commumca!ed to MOEF&CC .

lative impact assessment study - is

local mewspapers. Copy o

required or not”, open and to be decided in an appropriate case, we

dispose of the present appeals by permitting/allowing the

appellant/project proponent to continue with the power plants which are
In operation since September, 2015 and April, 2016 on the conditions as
above, i.e., subject to compliance of all the conditions mentioned in the
EC as well as additional conditions imposed vide corrigendum to the EC

dated 14.08.2012 and to fully comply with the conditions which are

14
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partly complied with within the stipulated time as suggested and prayed
by the appellant company, prayed in response to the compliance report

dated 20.09.2022, reproduced hereinabove.

9. Now so far as the issue, “whether against the corrigendum to the
EC along with additional conditions, an appeal before the NGT would be
maintainable or not” is concerned, having heard learned counsel
appearing on behalf of the respective parties, we are of the opinion that
an aggrieved person may always challenge the corrigendum to the EC,
however, the appeal will be restricted to the corrigendum to the EC on
additional conditions only, if the original EC is not under challenge
and/or the original EC has been confirmed by the NGT earlier on certain

conditions which have not been challenged.

10. The present appeals stand disposed of in the aforesaid terms. We
make it clear that the present order shall not be cited as a precedent in

any other matter.

[M.R. SHAH]

NEW DELHI; e J.
FEBRUARY 17, 2023 [C.T. RAVIKUMAR]
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