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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO. 1672 OF 2022

Ashok Madhukar Nand

Age. 54 years, Occ. Senior Clerk,

SSC Board, Nashik,

R/o. Jaibhavani Nagar,

Survey No. 68, Aurangabad,

Taluka and District Aurangabad. ....Petitioner

Versus
1. The State of Maharashtra.
2. The Chairman,
Maharashtra State Secondary and
Higher Secondary Board,
Maharashtra State, Pune.
3. The Secretary,
Maharashtra State Secondary and

Higher Secondary Board,
Maharashtra State, Pune. ....Respondents

Advocate for Petitioner : Mr. Swapnil Joshi

and Mr. Sai Joshi i/b. J.P. Legal Associates

AGP for Respondent No. 1 : Mr. A.S. Shinde

Advocate for Respondent Nos. 2 & 3 : Mr. Yugant R. Marlapalle

CORAM : MANGESH S. PATIL &
SHAILESH P. BRAHME, JJ.

Reserved on : 21 SEPTEMBER 2023
Pronounced on : 05 OCTOBER 2023

JUDGMENT ( PER : SHAILESH P. BRAHME, J) :
1. Rule. Rule is made returnable forthwith with the consent of
the learned counsel of both the parties. With their consent the matter is

heard finally at the admission stage.
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2. The petitioner is seeking direction to consider him for the
promotion to the post of ‘supervisory clerk’ with effect from 15.06.2021

as well as a direction to include his name in the seniority list.

3. Both the parties are ad idem on following facts :
i. Petitioner is an employee of Maharashtra State Secondary
and Higher Secondary Board (hereinafter referred to as ‘Board’)

being appointed as ‘Junior Clerk’ on 24.06.1992.

ii.  Petitioner was promoted to the post of ‘Senior Clerk’ on

19.04.2014.

iii.  An offence bearing C.R. No. 116 of 2016 was registered
with Taluka Police Station Jalna under provisions of Indian Penal
Code, Maharashtra Prevention of Malpractices at University,
Board and other Specified Examinations Act, 1982 and Prevention

of Corruption Act, against 26 persons including the petitioner.

iv.  On 31.03.2016, the petitioner was suspended.

V. He was reinstated on 01.06.2017.

vi.  Mr. D.R. Brahmapurkar and Mr. R.V. Gaikwad, were also
involved in the above offence. They were also suspended and

reinstated.
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vii. On 15.06.2016, a charge sheet was filed before the
Criminal Court in which the petitioner is accused no. 11, Mr.
Brahmapurkar is accused no. 10 and Mr. Gaikwad is accused

no.14. The Criminal case is sub judice.

viili. On 20.11.2017, charge sheet and statement of
allegations were served upon the petitioner and above referred
Officers also. The disciplinary action is underway and yet to be

concluded.

ix. On 11.01.2021, seniority list of the Senior Clerk was

published in which the petitioner is shown at serial no.34.

X. On 11.04.2018, Mr. Brahmapurkar and on
30.01.2019, Mr. Gaikwad were promoted to the post of

Supervisory clerk temporarily.

Xi. On 24.12.2021, the list of the promoted employees to

the post of ‘Supervisory Clerk’ was published.

xii. The petitioner was shown not eligible for the
promotional post of ‘Supervisory Clerk’ as the disciplinary action

and criminal proceeding are pending.

4, The grievance of the petitioner is that he was eligible for the
promotion to the post of Supervisory Clerk and his name was also
included in the Seniority list. Despite that he was denied the promotion

citing the reason that the disciplinary action and the criminal proceeding
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pending against him. Whereas, similarly circumstanced employees Mr.
Brahmapurkar and Mr. Gaikwad were given promotion which is
discriminatory. The petitioner has placed reliance upon Government
Resolutions dated 15.12.2017, 30.08.2018 and 01.08.2019 to make out a
case that an employee against whom the disciplinary action or the
criminal prosecution is pending is entitled to temporary promotion
subject to the outcome of the actions. It is contended that on 16.09.2021
and thereafter, the petitioner made representation to the respondents
requesting to promote him to the post in question. However, there was no

response.

5. The learned counsel for the petitioner submits that the
refusal to promote the petitioner is against the provisions of G.R. dated
15.12.2017 and 30.08.2018. The petitioner is discriminated because
other two similarly situated employees were given temporary promotion.
He would submit that there is no substantial progress in the disciplinary
action as well as the prosecution. Without there being any fault on his
part those proceedings could not be concluded. He would submit that the
right to be considered is violated and the procedure contemplated by the
government resolutions has not been followed by the respondent

authorities.

6. The respondent nos. 2 and 3 have filed affidavit-in-reply to
oppose the claim of the petitioner. According to them, sealed cover

procedure as contemplated by Government Resolution dated 15.12.2017
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was followed by Divisional Promotion Committee (hereinafter referred
to as Committee) in case of petitioner. In a meeting dated 24.12.2021,
the entitlement of the petitioner to the promotional post was considered.
Thereafter, the decision was revisited in a meeting dated 27.09.2022. It is
emphatically made clear that the Committee applied necessary criteria
contemplated by clause 9 of G.R. dated 15.12.2017 and found the

petitioner ineligible for temporary promotion.

7. It is further clarified by the answering respondent that the
decision of entitlement to the promotional post cannot be re-considered
before lapse of two years from the date of first meeting. Therefore, the
petitioner has to wait till any decision is taken in the meeting to be held
in December 2023 or January 2024. It is denied that other two employees
namely Mr. Brahmankar and Mr. Gaikwad are similarly placed. They
were given temporary promotion subject to the outcome of proceedings
before the Supreme Court. It is further averred that Mr. Brahmankar is
also not given the next promotion to the post of Assistant Superintendent
due to sealed cover procedure, to refute the allegation of discrimination.

The respondents have prayed to dismiss the petition.

8. The learned counsel for the respondent nos. 2 and 3 submits
that the petitioner does not have a right to the promotion but has a
limited right to be considered for the promotion. He would submit that
there are various factors to be considered by the Committee to decide the

eligibility of an employee for the promotional post. He would submit
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that the Committee has meticulously followed the sealed cover
procedure as contemplated by Government Resolutions which are sought
to be relied upon by the petitioner. The ground of parity which is pressed
into service by the petitioner is strongly refuted by the learned counsel.
He would submit that the petitioner’s claim can be re-considered in a
meeting which is to be held in December 2023 or January 2024 and
presently the petitioner is not entitled to any relief. The learned counsel
for the petitioner has placed reliance upon the judgment rendered by the
Supreme Court in the matter of Union of India Versus K.V. Jankiraman

and others, reported (1991) 4 SCC 109.

9. The petitioner has filed a re-joinder to the affidavit-in-reply
of the respondents, reiterating his grounds of objections and the
grievance stated in the memo of the petition. It is averred that the
minutes of the meeting dated 27.09.2022 have not been produced on
record. The respondents have deliberately and mala fide denied
promotion to the petitioner. It is clarified that the other two employees
were given promotion subject to the outcome of the result of the
proceedings before Supreme Court. Those proceedings are in respect of
the Krushna Value Development Corporation. The petitioner could have

been promoted with a similar rider.

10. We have considered the rival submissions canvassed by the
learned counsel for the respective parties. The learned counsel for the

respondent has placed reliance upon judgment of the Supreme Court in
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the matter of Union of India Versus K.V. Jankiraman and others (supra),
especially on para no. 29, to buttress a submission that an employee does
not have any right to promotion but has right to be considered for the
promotion. The modality in case of an employee facing disciplinary or
criminal action is prescribed in the judgment. The differential treatment
and the parameters which are made applicable for the promotion of such

an employee are laid down.

11. In view of the law laid down by Supreme Court, the
government resolution dated 15.12.2017 was issued by the State
Government. There is corrigendum to the marginal extent which is
provided by Government Resolution dated 30.08.2018. The present
matter is covered by the modality of sealed cover procedure laid down
by G.R. dated 15.12.2017 is undisputed. The learned counsel for the
respondents has rightly submitted that the petitioner does not have any
right to the promotion in question but has only right to be considered for

the promotional post.

12. The right of the petitioner to be considered for the
promotion is regulated by G.R. dated 15.12.2017. An employee who is
facing a disciplinary action or prosecution is subjected to the procedure
contemplated by the Government Resolution. Clause 6 contemplates
reconsideration by the Committee if the performance of an employee is
enclosed in the sealed envelope. If such an employee who is reinstated

and against whom the disciplinary action has not begun then he can be
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held to be eligible for the promotion subject to the parameters. If the
disciplinary action culminates into penalty then his claim can be deferred
to the next meeting without opening the sealed envelope. Following is

the text of clause 6 :

«¢) fourfa gt afdiar Sodrar fHierRar
I gAfdAIRd aR1. AT Fedia ffeem=ma
I dhet SIS T ITaaog DIUE! 2RdTIINID
PRIATE! GO Slelell edrd  3eRd  JMed , ARG
foTthThT JergH TS FShY IR Al UG T3 I
IR YT SUITA AT, TR ST STEDRT / BT adga!
foR TS SrRiarE! HYE A9 forer foeh arRyeam,31en
ATPRI /| PHAIE Hiewe fohh 7 Igsdr
qerEIaTS I 9T Yetdl M i uererd! e

13. It is relevant to notice clause 9 which is as follows :
“Q) il el wAficliear g% sodhiar RAeuNT &
Y SIIRE! AIBRag Urhied shy Sdeted] BRI /
BHATATT, TAAHTaYd / T Sridral  geahvult
3ifdd Ui STetell TN, 31T Uault FRIhT uTferert
fdpIaR  Gadld  IEpRI/AH A dqef gk
QU Sofiagdes Ui Oger.  or T v eamr gt
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37) Fefgdifdogdl  fIRayfdyae / =IReri| erRidE! Sk
Pl Yeifeld JIBUITT ST,

) SRR TR,

&) TG UGSt S edredT faog Sied @,

9 faeawifdsas / ~areria driarEl Si«quaE Hefed
SMABRY/FTART STHAEER 31T T2

3) afga SrfeeR/aTa  dedf ueel  ReamaR
UGS USTaR B T, e e JAfemRY/amHar=e
feRayTfdvde/aRITeRiF  BRIdTERIT  UpRUeR  GRuMH
BIUgTEl AT 38 dI? fhal Hafed ARl /aart
UG TeT UGTRT ATATGT SOUART RUITA QTR 3118 T2
) IR BRiaTa! STede Terfeerd/faameEdd fadt
CW UR USel el HIfadl o el

T) Har+g 9 9y faee s’ TR YS! d SugTeA
I HaT+g<iar dlead! feaRd gu (Ggef gareit
fGear a_Ig Iavl UTH S Hargci=ar FeuR
FIIMGTT I SIIET a9 U BI0R - 3D
HaTFN Ua aY forEs sRfele T dedf Uaekil SuaTd IS

T ITHRIAT B ST T JATAIRIB TR).

14. In the present matter both the parties are relying upon clause
nos. 6 and 9 of the Government Resolution dated 15.12.2017. The
petitioner’s contention is that he was eligible for the promotion along
with the similarly situated employees on temporary basis. Whereas, the

submission of the respondent is that the petitioner was not found to be
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eligible in the meeting dated 24.12.2021 and thereafter, in the meeting
dated 27.09.2022. Additionally, clause 11 is pressed into service for

deferring the decision for two years from the first meeting.

15. The learned counsel for the petitioner is harping upon the
ground of parity. It can be seen from the charge sheet which is placed on
record by the petitioner that the names of the petitioner as well as Mr.
Gaikwad and Mr. Brahmapurkar are figuring as accused nos. 11, 10 and
14, respectively. The charge sheet was filed on 15.06.2016 and the
prosecution is sub-judice. The petitioner as well as other two employees
were suspended and thereafter reinstated. All these persons are facing
disciplinary action. The petitioner has placed on record the statement of
allegations and charge sheet dated 20.11.2017. An enquiry Officer is

appointed and disciplinary enquiry is underway.

16. The learned counsel for the petitioner has placed on record a
seniority list at exhibit ‘I’. The petitioner’s name is at serial no. 34 (page
no. 87). On 13.04.2018, Mr. Brahmapurkar and on 31.01.2019, Mr.
Gaikwad were promoted temporarily to the post of Supervisory Clerk.
Considering the position of the petitioner, Mr. Brahmapurkar and Mr.
Gaikwad, their involvement in the criminal case and disciplinary action
initiated against them, we are of the considered view, that they are

similarly circumstanced.
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17. The learned counsel for the respondents has not placed on
record any material to indicate that the petitioner played more
incriminating role than other persons. Similarly, there is nothing on
record to show that the charges in disciplinary enquiry against the
petitioner are more grievous than the charges against other persons. It
appears from the record that the respondents have applied sealed cover

procedure in case of petitioner as well as other persons.

18. The minutes of the meeting dated 24.12.2021 are placed on
record at page no. 147. It refers to the petitioner at page no. 153 at serial
no. 13 indicating that the petitioner was not eligible. Learned counsel for
the respondents pointed out that there was a benchmark of average four
marks for confidential report to qualify for promotion. A reference is
made to G.R. dated 01.08.2019. As the petitioner was not satisfying the
benchmark and a disciplinary action was underway he was held to be not
eligible. Learned counsel also contended that on 27.09.2022 the case of

the petitioner was reconsidered but deferred.

19. The minutes of the meeting of 27.09.2021 have not been
placed on record by the respondents. The minutes of the meeting dated
24.12.2021, holding the petitioner ineligible for the promotion do not
show the objective analysis of the petitioner’s case. The Committee is
expected to record the decision by applying parameters laid down in
clause no. 9. The objective satisfaction of the committee has not been

brought on record to support the decision of denial of temporary
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promotion to the petitioner. When a query is made to disclose the
reasoning or the satisfaction of the committee in that regard, it is replied

that he would produce the same on record.

20. Its a matter of record that Mr. Brahmankar was given adhoc
promotion on 11.04.2018, and Mr. Gaikwad was given adhoc promotion
on 30.01.2019. The respondents have applied the parameters of
Government Resolution dated 15.12.2017. The petitioner was similarly
situated. The respondents might have applied sealed cover procedure as
laid down by Government Resolution dated 15.12.2017, to the petitioner.
They might have assessed the overall performance and eligibility of the
petitioner as to deny him an adhoc promotion. They should have
produced the record of the petitioner. The affidavit-in-reply and
submissions of the respondents do not refer to the assessment of the

petitioner done at the relevant time.

21. In the absence of relevant material to indicate that the
petitioner was not eligible even for the temporary promotion like that of
Mr. Brahmapurkar and Mr. Gaikwad we find that the petitioner has made
out the case of parity and discrimination. The affidavit-in-reply and
submissions of the learned counsel for the respondents fall short to
demonstrate that parameters of clause 9 were made applicable and the
decision of eligibility of petitioner for promotion was deferred till next
date. The respondents are under obligation to show that the other persons

were better placed and therefore, they were considered and given
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temporary promotions. We do not accept the submissions of the learned

counsel for the respondents that there was no discrimination.

22. We have noticed that the charge-sheet is filed in the criminal
court on 15.06.2016. The charge-sheet with the statement of allegations
in the disciplinary action is served upon petitioner on 20.11.2017. The
first meeting of the Committee is stated to have been conducted on
24.11.2021. It is not clear from the record any meeting was convened
prior to 24.12.2021 and the claims of the petitioner and others were
considered for the promotion. As per the submissions of respondents
after six months from 24.12.2021, a meeting was conducted on
27.09.2022 to reconsider the claim of the petitioner. For want of record
and material particulars we have our reservations to accept the
submissions of learned counsel for the respondents that due procedure as

contemplated by G.R. dated 15.12.2017 was ever followed.

23. The promotional orders of Mr. Brahmapurkar and Mr.
Gaikwad are placed on record which are at exhibit ‘Q’. It is stated in
clause no. 1 that the promotions are temporary and subject to the
decision of the Supreme Court in Special Leave Petition No. 28306 of
2017. In the rejoinder, the petitioner has contended that the Special
Leave Petition pertained to the employees of Krishna Valley
Development Corporation. It does not have any nexus with the issue of
promotion of the employees of the board. The particulars of Special

Leave Petition have not been placed on record to show the exact nature
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of litigation, pleadings and the relief. It is incomprehensible why the
condition which is incorporated in the promotional orders of Mr.
Brahmapurkar and Mr. Gaikwad could not have been made applicable to
the petitioner. We find that this is another instance to show pick and

choose method adopted by the respondent.

24, Learned counsel for the respondent has invited our attention
to the prohibition of two years in considering the claim of any employee
like petitioner whose eligibility is closed in the sealed cover. The
procedure as contemplated by clause 9 of G.R. dated 15.12.2017 is
pressed into service. It is informed that in a next meeting which is to be
convened in December 2023 or January 2024, the claim of the petitioner
would be reconsidered. The respondents have not placed on record the
objective satisfaction for holding the petitioner ineligible. We find that
the petitioner is illegally deprived of the promotion. Therefore, the
respondents cannot keep the petitioner waiting for two years. The

submission of learned counsel relying upon clause 9 cannot be approved.

25. Its a matter of record that the disciplinary action and the
prosecution have not been progressed substantially. The respondents/
authorities have not adhered to the procedure contemplated by
Government Resolution dated 15.12.2017. The petitioner is entitled to be
considered for promotion along with similarly placed employees. The
petitioner has only right to be considered for the promotion and in a strict

sense the direction to promote him cannot be issued. Having made out a
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case of discrimination and illegal deprivation to the promotional post we
are of the considered view that there is no point in relegating the
petitioner to the Committee to reconsider his claim for promotion. The
bar of two years engrafted in clause 9 is a legal impediment to such a

type of direction.

26. Under these special features of the matter, we deem it
appropriate to direct the respondents to grant temporary promotion to the
petitioner though under normal circumstances we would not have
granted such a relief to an employee. We are fortified in issuing such a
direction by the fact that from the minutes of the meeting dated
24.12.2021, two promotional posts of Supervisory Clerk appear to be
vacant. It is possible to accommodate the petitioner against one of those
posts. However, he is not entitled to any other consequential benefits

except an adhoc promotion, notionally.

27. We have already recorded the finding of discrimination and
illegal deprivation of promotion in favour of the petitioner.
Simultaneously we find that it is a dereliction of the duties of the
respondent nos. 2 and 3. They failed to adhere to the procedure
contemplated by G.R. dated 15.12.2017 and 01.08.2019. The learned
counsel for the respondents has faintly mentioned that the decision or the
reasons recorded to deprive the petitioner of temporary promotion has
been arrived at and record to that effect is maintained by Committee

which is not before Court.
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28. We are not prepared to accept the justification. The
Committee is part and parcel of the respondent no. 2. The plea of non-
joinder of necessary party has not been taken by the respondents.
Therefore, the respondent nos. 2 and 3 cannot disown the
action/omission of the Committee. They are liable to respond to the
Court in that regard. We find that the petition succeeds and the following
order is passed :

ORDER

i. The respondent nos. 2 and 3 shall issue an order of
temporary promotion to the petitioner to the post of
Supervisory Clerk with effect from 15.06.2021 within a
period of two weeks from the date of this order. However, the

petitioner shall not be entitled to claim any arrears.

ii.  The respondents shall accordingly, modify the seniority
list by incorporating the name of the petitioner in it.

iii.  Rule is made absolute in the above terms.

[ SHAILESH P. BRAHME, J. ] [ MANGESH S. PATIL, J.]

spc/
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