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1. Heard Shri Umesh Vats, learned counsel assisted by Shri

Balwant Singh, learned counsel for the petitioner-appellant and Shri
Ratan Deep Mishra, learned Standing Counsel along with Shri Piyush

Shukla, learned Standing Counsel for the State respondents

2. Present special appeal has been preferred assailing the validity
of the impugned judgment and order dated 19.10.2023 passed by the
learned Single Judge in Writ-A No0.40893 of 2010 (Const. No.118
Awadhesh Kumar Pandey v. State of U.P. & Ors.), which, for ready

reference, is reproduced in entirety as under:-

"l. Heard Shri Rajesh Nath Tripathi, learned counsel for the
petitioner and Shri Girijesh Kumar Tripathi, learned standing
counsel for the State respondents.

2. This writ petition has been preferred for seeking quashing of
the impugned orders dated 10.5.2009, 10.9.2009 and 10.5.2010
passed by respondent nos. 2,3 and 4 respectively through which
the services of the petitioner has been terminated.

3. It is the case of the petitioner that the he was duly selected and
appointed as Constable in Civil police and was posted at police
station Bakhira District Sant Kabir Nagar. On 12.9.2008, the
petitioner was assigned special duty and attached with Circle
officer, Mehdawal and when he was relieved from the special duty
by the Circle Officer, Mehdawal he fallen ill and came for taking
bed rest at his rented accommodation, where some altercation
took place between the petitioner and his landlord and at the
same time Additional Superintendent of Police (A.S.P) Sant Kabir
Nagar was passing and seen the crowed near the house of the
petitioner, he stopped there and on wrong information that was
given by some person against the petitioner that he was having
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illicit relationship with a women, the A.S.P, directed to arrest the
petitioner and that women also and a case was registered bearing
case crime no.2158 of 2008 under Section 294 I.P.C in police
station Kotwali Khalilabad, District Sant Kabir Nagar. The
petitioner was released on bail on the very next date as there was
not a single person of public or nearby locality to support the
prosecution version of the FI1.R. Chargesheet dated 18.11.2008
was forwarded and filed in the court on 11.12.1988 and after
taking cognizance, Criminal Case No.6478 of 2008 was registered
between State of U.P. vs. Awadhesh Pandey under Section 294
IPC before the court of Chief Judicial Magistrate, District Sant
Kabir Nagr but as the A.S.P. was annoyed with the petitioner, he
was suspended the petitioner on 23.9.2008 and after considering
the reply submitted by the petitioner, he was reinstated in service
with effect from 29.11.2008 and continued on duty till his
dismissal from service on 10.5.2009. After registration of the first
information report, a disciplinary proceedings were also initiated
against the petitioner and served with a show cause notice also.
Petitioner submitted his written reply on 6.11.2008 and also
prayed to produce two witnesses namely Shri Vinod Rai and
Arendra Rai in defence of his case but the same was not accepted
by the Enquiry Officer and submitted enquiry report dated
19.4.2009. Respondent No.2 had again issued show cause notice
on 22.4.2009 granting fifteen days time to file his reply to the
enquiry report. Since the petitioner was suffering from
hypertension w.e.f. 20.4.2008 to 10.5.2009 hence he could not
appear personally before the Superintendent of Police. Petitioner
sent his explanation dated 8.5.2009 by Blaze Courier Ltd, which
was received in the office of Superintendent of Police on the same
dated i.e, 8.5.2009. Respondent no.2 thereafter passed an order
of dismissal from service on 10.5.2009 totally ignoring the
detailed reply of the petitioner dated 8.5.2009.

4. Against the order of dismissal dated 10.5.2009, petitioner
preferred an appeal before Deputy Inspector General of Police,
Basti Region (respondent no.3) alongwith his medical certificate
showing that he was continuously ill we.f 20.4.2008 to
10.5.2009. Respondent no.3 dismissed the appeal of the
petitioner on 10.9.2009, copy of which had been served upon the
petitioner on 17.9.2009.

5. Being aggrieved with the order of the appellate authority,
petitioner preferred writ dated 10.9.2009 before this Court being
Civil Misc. Writ Petition No.69680 of 2009. The writ petition too
was dismissed on 22.12.009 on the ground of alternative remedy
of filing revision under Rule 23 of Rules of 1901. Thereafter
petitioner preferred revision before the revisional authority.

Revision of the petitioner was also dismissed on the ground of
delay in filing the revision.

6. Learned counsel for the petitioner submitted that the petitioner
did not commit any misconduct as alleged by the disciplinary
authority and the said misconduct was not supported by any
evidence and the enquiry officer without appreciating the
evidence and without enquiring the said misconduct by any
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independent witnesses, passed the order of dismissal from service.
Learned counsel for the petitioner further submitted that if the
said incident is true, the same was not committed by the petitioner
during duty period and the said alleged incident committed by
him at his private residence which is not a misconduct in
performing his duties. The petitioner has also been acquitted in
case crime no.2158 of 2008 under Section 294 1.P.C on the basis
of which the services of the petitioner were terminated. The
departmental appeal preferred by the petitioner was dismissed
without providing any information of date and hearing and as
such the orders impugned are illegal and the same may be set
aside.

7. In support of his submissions, learned counsel for the
petitioner relied upon the judgments of Coordinate Bench of this
Court passed in Basistha Muni Mishra vs. Union of India [2023
(6) ADJ 704] and Indra Kumar (Ex-Constable) vs. Union of India
[2023 (5) ADJ 57 (LB)]. In addition to the aforesaid judgments,
learned counsel for the petitioner had also relied upon the
judgment of Kedar Nath Yadav vs. State of Uttar Pradesh, Laws
(All) 2005 (5) 286 as well as M.Paul Anthony Capt vs. Bharat
Gold Mines Ltd, 1999 Law Suit (SC) 379.

8. Per contra, learned standing counsel opposed the prayer as
made in the petition and submitted that the petitioner was
awarded punishment of dismissal from service on the basis of
departmental proceedings carried out against him for committing
negligence and carelessness in performing duty as he did not
record his returning in police station Bakhira on 21.9.2008 and
because of his unauthorised absence alongwith his government
rifle and 20 units of bullets, he was arrested red handed alongwith
a women and said FIR was lodged against him. He further
submitted that during the course of enquiry, neither the petitioner
produced any evidence in his defence nor examined any witnesses
in his favour after having being given so many opportunities of
hearing.

9. Learned standing counsel placed reliance upon the judgment
passed in Imtiyaz Ahmad Malla vs. State of Jammu & Kashmir
and others [SLP (C) No. 678 of 2021] and submitted that a
terminated employee cannot be reinstated in service only
because of his acquittal in criminal proceedings.

10. After having the rival submissions as extended by learned
counsel for both the parties and perusal of the records as well as
the judgments relied upon, the Court finds that the services of the
petitioner were terminated on the basis of departmental
proceedings, not at the behest of criminal proceedings in which
the petitioner was ultimately acquitted. The departmental
proceedings were conducted on the ground that the petitioner had
not complied with the order of his senior and without informing
the department, he was absent from duty with his government rifle
and 20 units of bullets and the said proceedings were culminated
into termination from service of the petitioner as he was found
guilty under the provisions of Police Olfficers of Subordinate
Ranks (Punishment & Appeal) Rules, 1991 and as such, the
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criminal proceedings initiated against the petitioner under
Section 294 IPC is not identical with the departmental
proceedings.

11. In the case of Imtiyaz Ahmad Malla (Supra), the Hon'ble
Supreme Court held that if a persons is acquitted or discharged, it
cannot obviously be inferred that he was falsely involved, or he
had no criminal antecedents and it does not entitle an employee to
the reinstatement in service.

12. In another case, namely, The State of Rajasthan and others
vs. Phool Singh (Civil Appeal No.5930 of 2022, dated 2.9.2022),
the Apex Court has taken a different view with the order passed in
Capt. M. Paul Anthony (Supra) and held that a terminated
employee cannot be reinstated in service because of his acquittal
in criminal proceedings.

13. The departmental proceeding were conducted against the
petitioner in accordance with procedure and law and the charges
leveled against him, were found proved thereafter, the petitioner
had been terminated from service and as such the orders
impugned are perfectly just and legal.

14. In view of the aforesaid facts and circumstances, the present
petition lacks merit and is accordingly dismissed."”

FACTS

3. The petitioner-appellant was a Constable in Civil Police, U.P.
and at the relevant point of time he was posted at the Police Station
Bakhira, Distt. Sant Kabir Nagar. The petitioner was assigned the
special duty and was attached with the Circle Officer, Mehdawal. As
the Circle Officer, Mehdawal was assigned Special VVIP duty at
Kanpur Nagar, he had relieved the petitioner and directed him to join
back his duties at the Police Station Bakhira. It is claimed that while
returning from the duty of Circle Officer on 21.09.2008, the
petitioner had suddenly sufferred from high fever, acute headache and
severe body pain and as such he could not report on duty on
21.09.2008. He was compelled to take rest at his rented
accommodation at Village Vidhiyani, P.S. Kotwali, Khalilabad.

4. It is claimed that on 23.09.2008 some of his friends and closed
relatives had come to his house to inquire about his well being.

Meanwhile, some altercation has erupted between his friends and the
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son of his landlord and the crowd had also gathered. At that point of
time, Smt. Kaushilya Devi, the domestic maid had also reached there.
However, the Addl. Superintendent of Police, Sant Kabir Nagar, was
also passing nearby on his official jeep, upon hearing the noise
stopped there. It is alleged that some miscreants had falsely informed
the Addl. Superintendent of Police that the petitioner had illicit
relationship with his maid and some of them had also seen them in
an obscene situation as the door of the house was open. Thereupon,
the Addl. Superintendent of Police, being annoyed, immediately sent
wireless message to local police Chowki and directed arrest of the
petitioner. Thereafter, the police had reached there and arrested the
petitioner and Smt. Kaushilya Devi and a First Information Report
being Case Crime No.2158 of 2008 was registered under Section 294
[PC at P.S. Kotwali, Khalilabad. The petitioner was suspended on the
same day on 23.09.2008 and the departmental enquiry was initiated,
wherein he had filed his written statement and after considering his
reply, the petitioner was reinstated on 29.11.2008. Though in the
criminal proceeding he has been honorably acquitted but in the
departmental enquiry he was found guilty, consequently he was
dismissed from the services on 10.05.2009. The appeal and revision
were also rejected giving rise to the writ petition in question, which

was dismissed by the order impugned, hence this appeal.

SUBMISSIONS OF LEARNED COUNSEL FOR THE
PETITIONER-APPELLANT

5. Shri Umesh Vats, learned counsel for the petitioner-appellant
has vehemently submitted that learned Single Judge has erred in law
in dismissing the writ petition without considering the facts of the
instant matter. There is an error apparent on the face of record and
dismissal of the writ petition is based on surmises and conjectures.
The petitioner did not commit any of the misconduct alleged by the

disciplinary authority and even the alleged misconduct was not
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supported by any evidence either documentary or oral in the
departmental enquiry. In most arbitrary manner, the enquiry officer,
while submitting enquiry report, had proposed punishment of
dismissal from service. In the disciplinary proceedings, two charges
were levelled against the petitioner. The first charge related to
absence from duty for two days without information and the second
charge related to criminal case registered against the petitioner under
Section 294 IPC. Only on the basis of said charges the petitioner was
terminated from service on the ground of misconduct. Though in
criminal proceeding after adducing the evidence and examination of
all the prosecution witnesses, the trial court had acquitted the
petitioner honorably. Even the said charge does not fall under the
category of misconduct, whereby major punishment could be

inflicted upon the petitioner.

6. Shri Vats further submitted that mere acquittal in criminal
proceeding although does not confer any indefeasible right to an
employee to claim benefit including reinstatement. However, where
charges in departmental enquiry and criminal matter are identical;
evidence, witnesses and circumstances are also the same; where the
court in exercise of judicial review finds that the acquittal in criminal
proceeding was after full consideration of prosecution witnesses and
prosecution miserably failed to prove the charges, the Court can
interfere with the order passed by the disciplinary authority, where
the finding of disciplinary authority are found to be unjust, unfair and

oppressive.

7. He next submitted that in the instant matter even in the
departmental enquiry six witnesses were examined. All the witnesses
of Police Department admitted that they were not the witnesses of
alleged incident except witness no.4 i.e. Sub-Inspector Ram Nageena

Singh, who was Chowki Incharge. In his statement, he had stated that
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he had received information from one informer that the petitioner was
indulged in some obscene activity with one lady in his house. Crowd
of passerby gathered there and there were indignation amongst them.
For ready reference, the version of Ram Nageena Singh in the

departmental enquiry, is reproduced as under:-

'Iu e st M FiAT g uwRY Dbl S 91T
T PIdaTel TR SHUS TexTsd - HAYY I fhaT fh
§ f3F® 13-03-2008 F 02-11-2008 T AT DIcdTe
Gelleare § FRI® /T Ih aRM @ 10-06-2008 H
AR TIRT TN Mell TR <& I SRA f&Hid
23-09-2008 &1 & 31fFo Tio Sflo IHERY IS DI TS
AIP] RS fIdemT Al & § Hige @ o St SR
SIRY q@foR g et & Jean At § aue Farc
§ Plo YL YIS I IRERT &AM H AT & U Ael &
1T 37EfeT B¥epd N Tr, & T FIauli-d g I 3
ST aTell Y Bkl offs @ ft & T A § Brehl &N & 39
T IR G4 PRp ARGl To Sito Bl HILM clehy Hich
TR U1 oI 37%{Tel &bl I HISHTS BT SER Ith IARER
g 39 Afeell DI Il T S IBdie IR St JAleell I
YT M DT et g et JoufagR o
gECT SHUG Hd PR TR qa™T | Sh Al Pl Azl
Plo PRI G & 1 2oy FARWAN HT it off For
SH SF IRRAT PHlo AU YIUST g HIfAeAT & &
foRag 3o Ho 2158 /2008 €RT 294 Tgo Uo Hio T
GeilelTdIE IR USildhe 1T T 2T |"

8. Learned counsel for the petitioner submitted that the aforesaid
statement is unreliable as he was not the witness of the said incident.
He had also appeared in the criminal case as prosecution witness,
wherein in cross-examination he had made a statement that when he
reached there, the petitioner was sitting in the north side of his room
and the lady was sitting in south. For ready reference, the statement

of PW-4 in the criminal trial is also reproduced as under:-

"I U § oA et dlogecio-4 I AT
8,51 GRT AR BT His H FRETR IRAT DHal
T 8, 7 39H Hfdusiem  auE H I8 w8
fp-rargeer Uiey U R F fh A R 93 9, I

T8l 81 98 HPH/PTR § o3 . I T8l 81 Ig g /
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[ SRATST B HEE SR A58 N 9 'Y, Afdel XAt
ST R T off. SRa™ W I AT o S BT
g ¢ 9, 981 ¥ FRpaR ax folar| "Safd weft
A G wRIE S H T8 H 57 11 §
[ T 1A B STPR el XA H BIR
Il 4TI 39 YR et flo Sea10-4 I AT
AifEe ged ode quH W afd geien s o
M1 Udid BT &l 9iEl U oIk el
I TET R SRT oA Aifde % uiiel
T 8 3 I R H S1%fld s
g, foad Hrht ofic gwpear & it eft gor 3™
AN ¥ & <7 &1 1T 9T, g1 Areft drosee1o-
g 7 o= vl wiel Su= A I8 S
g o Sraee UTUSy SR H ITR e Al SfA0 RE
331 oft1 37 AN & 5 H PV Padl gY 8l AT o7 | eft
foTecfo-4 I FMAT {8 GRT 31U ARgS I H VT
PIg B el b T & fSaw 39 a2 & gfY siclt &
o STFARIHIUT GIRT BFR o 3FaR VT BXepd] el off IaT off
ST o sraefterar ot aRfar 7 a1t &1
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9. In this backdrop, he vehemently submitted that bare perusal of
the statement of Ram Negeena Singh in departmental proceeding as
well as in criminal proceeding shows two different versions,
therefore, the same is unreliable. The enquiry officer has heavily
relied upon the statement made by Ram Nageena Singh in the
departmental proceeding and merely on the basis of said statement
not only submitted enquiry report but also recommended for
dismissal of petitioner-appellant from service. He submitted that
during criminal trial each and every evidence and prosecution
witnesses were examined and the Chief Judicial Magistrate, Sant

Kabir Nagar acquitted the petitioner honorably on 18.04.2017.

10. Learned counsel for the petitioner, in support of his
submissions, has also placed reliance upon Regulation 492 of U.P.
Police Regulations', which deals with judicial trial of police officer.

The said Regulation provides that whenever a police officer has been

1 Regulations
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judicially tried, the Superintendent must await the decision of the
judicial appeal, if any, before deciding whether further departmental
action is necessary. He submits that the simple language of provision
shows that where a Police Officer has been tried judicially and only
the judgment is awaited, in such circumstances and in interregnum
period, the competent authority should not decide to take further

departmental proceedings but should await the decision.

11. He has also placed reliance on Regulation 493 of the
Regulations, which provides that it will not be permissible for the
Superintendent of Police in the course of a departmental proceeding
against a Police Officer, who has been tried judicially to re-examine
the truth of any facts in issue at his judicial trial, and the finding of
the Court on these facts must be taken as final. If the accused has
been judicially acquitted or discharged, and the period for filing an
appeal has elapsed and/ or no appeal has been filed, the
Superintendent of Police must at once reinstate him, if he has been
suspended, but the findings of the Court not be inconsistent with the
view that the accused has been guilty of negligence in, or unfitness
for the discharge of his duty within the meaning of Section 7 of the
Police Act, the Superintendent of Police may refer the matter to the
Deputy Inspector-General of Police and ask for permission to try the

accused departmentally for such negligence or unfitness.

12.  He assertively submitted that in the instant matter initially the
petitioner was placed under suspension on 23.09.2008 and after
considering his reply/ response he was reinstated in service by the
competent authority w.e.f. 29.11.2008 and he continued on duty till
his dismissal w.e.f. 10.05.2009. In this backdrop, he submitted that
the suspension was earlier revoked and he was reinstated in service as
the misconduct was not such grave, which could inflict major

punishment. He submitted that the instant matter, it is not a case,
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wherein the trial court has acquitted the petitioner giving the benefit
of doubt but contrarily it had honorably acquitted the petitioner. In
such situation, the only misconduct, which remains is the two days
absence from duty. He vehemently submitted that in the facts and
circumstances of the case the punishment imposed was shockingly

disproportionate to the charges proved.

13.  Lastly he has placed reliance on Rule 14 (1) of the U.P. Police
Officers of the Subordinate Ranks (Punishment and Appeal) Rules,
19912, which deals with the procedure for conducting departmental
proceedings against the police officers. He submitted that the enquiry
officer may for sufficient reasons to be recorded in writing refuse to
call a witness. The proceeding shall contain sufficient record of
evidence and statement of findings and grounds thereof. The enquiry
officer may recommend punishment but it should be separate from
these proceeding. In the instant matter, initially in an arbitrary manner
while submitting report, the Enquiry Officer had recommended for
dismissal, which is unsustainable. It is submitted that in an arbitrary
manner the appeal and revision had also been rejected. In support of
his submissions, he has placed reliance upon the judgments passed by
Hon’ble Apex Court in Ram Lal v. State of Rajasthan & Ors.’,
Deputy Inspector General of Police & Anr. v. S. Samuthiram®,

State of Haryana & Anr. v. Ved Kaur’.

ARGUMENT OF LEARNED STANDING COUNSEL ON
BEHALF OF RESPONDDENTS

14.  Per contra, Shri Ratan Deep Mishra, learned Standing Counsel
has vehemently opposed the special appeal. He submitted that the
petitioner belongs to a disciplined force and the impugned

punishment order for dismissal has been passed strictly in accordance

2 Rules, 1991

3 (2024) 1 SCC 175

4 AIR 2013 SC 14

5 (2017) 6 Supreme Court Cases 796



VERDICTUM.IN

11

with law after following the due procedure and giving opportunity of
being heard and as such learned Single Judge has rightly proceeded to

decline to interfere in the matter and dismissed the writ petition.

15. He further submitted that the punishment inflicted upon the
petitioner is commensurate to the charges found proved by the
Disciplinary Authority. Hence no interference is required in the order

of punishment as upheld by learned Single Judge.
ANALYSIS

16. Heard rival submissions, perused the record and respectfully

considered the judgments cited at Bar.

17. In the instant matter, heavy reliance has been placed upon the
honorable acquittal of the petitioner-appellant by the trial court. There
is no bar of holding disciplinary proceeding during the pendency of
trial though basis may be one and the same. The enquiry officer can
come to the different conclusion that what arrived at by the criminal
court and it is immaterial whether charges were identical or witnesses
were same. The power exercised by criminal court and the enquiry
officer under the relevant law and the service law are distinct and
separate. But there must be subjective satisfaction of the disciplinary
authority to record reasons in writing that it is not reasonably
practicable to hold enquiry, which mean that there must be some
material for satisfaction of the Disciplinary Authority not to hold
enquiry. The subjective satisfaction of the authorities is to be based

on certain objective facts so as to justify dispensation of the enquiry.

18.  The Constitution Bench of the Supreme Court in Captain M.
Paul Anthony v. Bharat Gold Mines Ltd. & Ors.® had held that one
of the grounds where departmental proceeding could be kept in
abeyance is:

“based on identical and similar set of facts and the charge in the

6 (1999) 3 SCC 679
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criminal case against the delinquent employee is of a grave nature
which involves complicated questions of law and fact, it would be
desirable to stay the departmental proceedings till the conclusion
of the criminal case.”

19. In G.M. Tank v. State of Gujarat & Ors.’, the Supreme Court
held that where departmental proceedings and criminal case are based
on identical and similar set of facts and the charges in a departmental
case against the applicant and the charges before the Criminal Court
are one and the same in which case, the departmental proceedings

would be stayed till the disposal of the criminal case.

20.  We are conscious that in the departmental proceedings power
under Article 226/227 of the Constitution is very limited and in the
disciplinary proceedings, the High Court is not and cannot act as a
second Court of first appeal. The High Court, in exercise of its
powers under Article 226/227 of the Constitution of India, shall not
venture into reappreciation of the evidence. The Court has to see
whether the enquiry is held by the competent authority and its
conclusion on the very face of it is so wholly arbitrary and capricious
that no reasonable person could ever have arrived at such a
conclusion and also to see whether the disciplinary authority had
erroneously failed to admit admissible and material evidence. The
Court can also see whether the disciplinary authority had erroneously
admitted inadmissible evidence which influenced the finding and

whether the finding of fact is based on any or no evidence.

21. In the instant matter the most glaring fact is that the petitioner-
appellant was staying at his own residence. It is alleged that he
indulged in some obscene act with the lady and as the door was open
the passerby had seen the such incident. The police officials had
reached later on. Merely on the basis of statement of Ram Nageena
Singh, Sub Inspector, major punishment was inflicted upon the

petitioner-appellant, whereas Ram Nageena Singh has given entirely

7 2006 (5) SCC 446
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different version before the criminal court. Even in the criminal
proceeding the trial court had examined all the five prosecution

witnesses and honorably acquitted the petitioner.

22. In the instant matter, there were identical allegations in both
the proceedings. Five witnesses were examined in the departmental
proceeding and similarly they were also examined in the criminal
trial. The enquiry officer in the departmental proceeding found
charges proved against the petitioner and the disciplinary authority
vide order dated 10.05.2009 had dismissed the petitioner from
service. The appellate and revisional authority had also dismissed the
appeal and revision. Though, on the other hand, after examining all
the prosecution witnesses, the trial court had acquitted the petitioner

for the offence under Section 294 IPC.

23. Learned Single Judge vide order dated 19.10.2023 dismissed
the writ petition by holding that standard of proof in criminal
proceeding and departmental proceeding is different. Learned Single

judge found no infirmity in the order of disciplinary authority.

QUESTIONS FOR CONSIDERATION

24.  In the instant matter, following two questions arise for

consideration:-

(@)  Whether the dismissal of petitioner from service
pursuant to departmental enquiry was justified.

(b) On the facts of the case, what is the effect of
acquittal order passed by the trial court in a criminal
trial, whereby the petitioner was acquitted.

25. We now proceed to examine both the questions independently.

Question No.1

26. From brief analysis of the facts of the case, we find that the
alleged incident does not inspire confidence at all. The alleged

incident is said to have happened at the petitioner’s residence. In the
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departmental enquiry five witnesses were examined. Except Ram
Nageena Singh, Sub Inspector, no other witnesses had directly or
indirectly supported the occurrence as they were not eye-witnesses.
The statement of Shri Ram Nageena Singh is also different in the
departmental enquiry as well as in criminal trial. One thing is clear

that he was not the eye witness of the alleged incident.

27. The other charge is of absence of two days from duty. In a
departmental enquiry the strict and sophisticated rules of evidence
under the Indian Evidence Act may not apply. All materials, which
are legally probative for a prudent mind are permissible. There is no
allergy to hearsay evidence provided it has reasonable nexus and
credibility. The essence of judicial approach is objectivity, exclusion
of extraneous materials or considerations and observance of rules of
natural justice. Of course, fair play is the basis and if perversity or
arbitrariness, bias or surrender or independence of judgment vitiate
the conclusions reached, such finding even though of a domestic

tribunal, cannot be held good.

28. Hon’ble Apex Court in Krushnakant B. Parmar v. Union of
India & Anr.? has held that if the absence is due to compelling
circumstances under which it is not possible to report or perform duty
such absence cannot be held to be willful and employee cannot be
held to be guilty of misconduct. Paragraphs 17, 18 and 19 of the said

judgment, for ready reference, are reproduced as under:-

“17. If the absence is the result of compelling circumstances
under which it was not possible to report or perform duty, such
absence can not be held to be wilful. Absence from duty without
any application or prior permission may amount to unauthorised
absence, but it does not always mean wilful. There may be
different eventualities due to which an employee may abstain from
duty, including compelling circumstances beyond his control like
illness, accident, hospitalisation, etc., but in such case the
employee cannot be held guilty of failure of devotion to duty or
behaviour unbecoming of a Government servant.

8 (2012)3SCC 178
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18. In a Departmental proceeding, if allegation of unauthorised
absence from duty is made, the disciplinary authority is required
to prove that the absence is wilful, in absence of such finding, the
absence will not amount to misconduct.

19. In the present case the Inquiry Olfficer on appreciation of
evidence though held that the appellant was unauthorisedly
absent from duty but failed to hold the absence is wilful; the
disciplinary authority as also the Appellate Authority, failed to
appreciate the same and wrongly held the appellant guilty.”

29. In the instant case, neither Inquiry Officer nor Appellate
Authority found absence of appellant willful. Evidence produced by
the appellant to substantiate his claim was ignored by the authorities
concerned and on the basis of irrelevant facts and surmises the

petitioner was held guilty.

30. It is trite law that the High Court normally does not interfere
with the quantum of punishment unless the punishment shocks the
conscience of the Court. As already noticed above, since the charges
on which the punishment was invoked even imposed are taken to be
correct, what is now left at this belated stage to be considered and
examined 1is, as to whether the punishment imposed was

commensurate with the said charges or not.

31. Hon’ble Apex Court in the case of Ranjit Thakur v. Union of
India and Ors., AIR 1987 SC 2386, has held that "the question of
the choice and quantum of punishment is within the jurisdiction and
discretion of the Court-Martial. But the sentence has to suit the
offence and the offender. It should not be vindictive or unduly harsh.
It should not be so disproportionate to the offence as to shock the
conscience and amount in itself to conclusive evidence of bias. The
doctrine of proportionality, as part of the concept of judicial review,
would ensure that even on an aspect which is, otherwise, within the
exclusive province of the Court-Marital, if the decision of the Court
even as to sentence is an outrageous defiance of logic, then the
sentence would not be immune from correction. Irrationality and

perversity are recognised grounds of judicial review."
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32.  In the light of the law laid down by the Apex Court as well as
this Court in Suresh Kumar Tiwari v. D.I.G., P.A.C. and another’,
in our view the broad principle, which emerges is that normally, it is
the disciplinary authority, which should be best left with the duty of
imposing the punishment after considering the facts and
circumstances of the case. However, it is well settled that in case, if
on the admitted facts, the punishment imposed 1is grossly
disproportionate to the offence, which shocks the conscience of the
Court, the Court has the power and jurisdiction to interfere with the

punishment imposed.

33. In the facts and circumstances of the case we find that the
punishment is disproportionate and unjustified. Accordingly, question

no.1 is answered.

Question No.2

34. Before delving upon the second question, it is expedient to note
that much emphasis has been laid by the appellant’s counsel upon the
acquittal of the petitioner being honorable. The term ‘honorable
acquittal’ has not been defined anywhere in the Code of Criminal

Procedure (now Bhartiya Nyay Sanhita).

35. The Hon’ble Apex Court in the case of Commissioner of
Police, New Delhi & Anr. v. Mehar Singh', has observed in para 25

as under:-

“25. The expression ‘honourable acquittal’ was considered by this Court in S.
Samuthiram. In that case this Court was concerned with a situation where
disciplinary proceedings were initiated against a police officer. Criminal case was
pending against him under Section 509 of the IPC and under Section 4 of the Eve-
teasing Act. He was acquitted in that case because of the non-examination of key
witnesses. There was a serious flaw in the conduct of the criminal case. Two material
witnesses turned hostile. Referring to the judgment of this Court in Management of
Reserve Bank of India, New Delhi v. Bhopal Singh Panchal[12], where in somewhat
similar fact situation, this Court upheld a bank’s action of refusing to reinstate an
employee in service on the ground that in the criminal case he was acquitted by giving
him benefit of doubt and, therefore, it was not an honourable acquittal, this Court
held that the High Court was not justified in setting aside the punishment imposed in
departmental proceedings. This Court observed that the expressions ‘honourable

9 2001 (4) AWC 2630
10 (2013) 7 SCC 685
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acquittal’, ‘acquitted of blame’ and ‘fully exonerated’ are unknown to the Criminal
Procedure Code or the Penal Code. They are coined by judicial pronouncements. It is
difficult to define what is meant by the expression ‘honourably acquitted’. This Court
expressed that when the accused is acquitted after full consideration of prosecution
case and the prosecution miserably fails to prove the charges leveled against the
accused, it can possibly be said that the accused was honourably acquitted.”

(Emphasis supplied)

36.  After examining the factual position, which emerges from the
criminal proceeding, we find that the same witnesses were examined
in departmental enquiry, who were examined in the criminal trial. The
trial court had acquitted the petitioner-appellant after examining all
the prosecution witnesses. The conclusion is that the acquittal in
criminal proceeding was after full consideration of prosecution
witnesses and prosecution miserably failed to prove the charge and

the same can easily be arrived at after reading of judgment in entirety.

37. We have also carefully perused the judgment of trial court,
which is on record, and it can be safely said that the petitioner-
appellant was honorably acquitted. We find that the disciplinary
proceeding and the orders passed thereon cannot be allowed to stand.
The charges were not just the same but identical and the evidence,
witnesses and circumstances were all the same. Merely on the basis
of two days absence, that so due to ailment, no such major penalty

can be inflicted. Accordingly, question no.2 is answered.
ANALYSIS BY THE COURT

38. In a recent judgment, Hon’ble Apex Court in Anantdeep
Singh v. The High Court of Punjab and Haryana at Chandigarh
& Anr." has held that once the termination order is set aside, the
natural consequence is that the employee should be taken back in
service and thereafter proceeded with as per the directions. Once the
termination order is set aside, then the employee is deemed to be in
service. For ready reference, para 21 of the said judgment is

reproduced as under:-

11 Misc. Application No.267 of 2024
in Civil Appeal No.3082 of 2022 dated 06.09.2024
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...... 21. Once the termination order is set aside and judgment of the High Court
dismissing the writ petition challenging the said termination order has also been
set aside, the natural consequence is that the employee should be taken back in
service and thereafter proceeded with as per the directions. Once the termination
order is set aside then the employee is deemed to be in service. We find no
Justification in the inaction of the High Court and also the State in not taking
back the appellant into service after the order dated 20.04.2022. No decision was
taken either by the High Court or by the State of taking back the appellant into
service and no decision was made regarding the back wages from the date the
termination order had been passed till the date of reinstatement which should be
the date of the judgment of this Court. In any case, the appellant was entitled to
salary from the date of judgment dated 20.04.2022 till fresh termination order
was passed on 02.04.2024. The appellant would thus be entitled to full salary for
the above period to be calculated with all benefits admissible treating the
appellant to be in continuous service......"

39. The Division Bench of this Court in Kalp Nath Rai v. S.S.P.

& Ors."” has observed as under:-

“....14. The question relating to jurisdiction of the Court in judicial review in a
departmental proceeding fell for consideration before Hon'ble the Supreme Court in
M.B.Bijlani v. Union of India and Ors. reported in (2006) 5 SCC 88 wherein it is held:

"It is true that the jurisdiction of the court in judicial review is limited.
Disciplinary proceedings, however, being quasi- criminal in nature,
there should be some evidence to prove the charge. Although the charges
in a departmental proceeding are not required to be proved like a
criminal trial i.e. beyond all reasonable doubt, we cannot lose sight of
the fact that the enquiry officer performs a quasi-judicial function, who
upon analysing the documents must arrive at a conclusion that there had
been a preponderance of  probability to prove the charges on the basis
of materials on record. While doing so, he cannot take into
consideration any irrelevant fact. He cannot refuse to consider the
relevant facts. He cannot shift the burden of proof. He cannot reject the
relevant testimony of the witnesses only on the basis of surmises and
conjectures. He cannot enquire into the allegations with which the
delinquent officer had not been charged with."

15. In Krushnakant B Parmar Vs. Union of India and another [Civil Appeal No. 2106 of
2012 (arising out of SLP (C) No. 15381 of 2007, decided on 15.2.2012] in a similar
circumstances, the Supreme Court in paragraphs Nos. 15 to 22 held as follows:-

"15. In the case of appellant referring to unauthorised absence the
disciplinary authority alleged that he failed to maintain devotion of duty
and his behaviour was unbecoming of a Government servant.

16. The question whether “unauthorised absence from duty' amounts
to failure of devotion to duty or behaviour unbecoming of a
Government servant cannot be decided without deciding the question
whether absence is wilful or because of compelling circumstances.

17. If the absence is the result of compelling circumstances under
which it was not possible to report or perform duty, such absence can
not be held to be wilful.

18. Absence from duty without any application or prior permission
may amount to unauthorised absence, but it does not always mean
wilful. There may be different eventualities due to which an employee
may abstain from duty, including compelling circumstances beyond his
control like illness, accident, hospitalisation, etc., but in such case the
employee cannot be held guilty of failure of devotion to duty or

12 Special Appeal No.88 of 2013 dated 19.12.2016
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behaviour unbecoming of a Government servant.

19. In a Departmental proceeding, if allegation of unauthorised
absence from duty is made, the disciplinary authority is required to
prove that the absence is wilful, in absence of such finding, the
absence will not amount to misconduct.

20. In the present case the Inquiry Officer on appreciation of evidence
though held that the appellant was unauthorisedly absent from duty but
failed to hold the absence is wilful; the disciplinary authority as also the
Appellate Authority, failed to appreciate the same and wrongly held the
appellant guilty.

21. The question relating to jurisdiction of the Court in judicial review in
a Departmental proceeding fell for consideration before this Court in
M.B. Bijlani vs. Union of India and others reported in (2006) 5 SCC 88
wherein this Court held:

"It is true that the jurisdiction of the court in judicial review is
limited. Disciplinary proceedings, however, being quasi-
criminal in nature, there should be some evidence to prove the
charge. Although the charges in a departmental proceeding
are not required to be proved like a criminal trial i.e. beyond
all reasonable doubt, we cannot lose sight of the fact that the
enquiry officer performs a quasi-judicial function, who upon
analysing the documents must arrive at a conclusion that there
had been a preponderance of probability to prove the charges
on the basis of materials on record. While doing so, he cannot
take into consideration any irrelevant fact. He cannot refuse to
consider the relevant facts. He cannot shift the burden of
proof. He cannot reject the relevant testimony of the witnesses
only on the basis of surmises and conjectures. He cannot
enquire into the allegations with which the delinquent officer
had not been charged with."

22. In the present case, the disciplinary authority failed to prove that
the absence from duty was wilful, no such finding has been given by the
Inquiry Officer or the Appellate Authority. Though the appellant had
taken a specific defence that he was prevented from attending duty by
Shri P. Venkateswarlu, DCIO, Palanpur who prevented him to sign the
attendance register and also brought on record 11 defence exhibits in
support of his defence that he was prevented to sign the attendance
register, this includes his letter dated 3rd October, 1995 addressed to
Shri K.P. Jain, JD, SIB, Ahmedabad, receipts from STD/PCO office of
Telephone calls dated 29th September, 1995, etc. but such defence and
evidence were ignored and on the basis of irrelevant fact and surmises
the Inquiry Officer held the appellant guilty."”

16. A Division Bench of this Court in the case of Suresh Kumar Tiwari v. D.I.G., PA.C.
and Anr., 2001 (4) AWC 2630, 2002 Lab IC 259, has, while reiterating the view of the
Supreme Court, held that the High Court normally does not interfere with the quantum
of punishment unless the punishment shocks the conscience of the Court.

17. As already noticed above, since the charges on which the punishment has been
imposed are to be taken as correct, what is now left to be considered and examined is as
to whether the punishment imposed was commensurate with the said charges or not.”

(Emphasis supplied)
CONCLUSION AND DIRECTION

40. Considering the facts and circumstances, we are of the

considered opinion that the orders passed by the disciplinary
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authority, appellate and revisional authority as well as the judgment
passed by the learned Single Judge are not sustainable and the same
are accordingly set aside. Consequently, the petitioner-appellant is

entitled for reinstatement.

41.  As the matter is old, at this stage, we are not inclined to remit
the matter to the authority concerned. Since the petitioner’s counsel
has not stated on affidavit as to whether the petitioner-appellant was
gainfully working somewhere else or not, we are not inclined to
accord full back wages. In view of this, we find that the petitioner-

appellant is entitled for 25% back wages.

42.  We accordingly direct that the petitioner-appellant shall be
reinstated in service and shall be paid 25% back wages alongwith all

other consequential benefits forthwith.

43. With the aforesaid observations, the special appeal stands

allowed.

Order Date :- 26.09.2024
SP/



