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VERDICTUM.IN

IN THE HIGH COURT OF DELHI AT NEW DELHI

Date of Decision: 18" September, 2024
CS(COMM) 803/2024, 1.A. 39736/2024, |.A. 39737/2024, |.A.
39738/2024, 1.A. 39739/2024, 1.A. 39740/2024 & |.A. 39741/2024
MODERN MOLD PLAST PVT.LTD. & ANR. ... Plaintiffs

Through:  Mr. Rishi Bansal, Mr. Arpit Singh
and Mr. Mankaran Singh, Advs.
M: 8527779509
Email:
unitedmark@unitedandunited.com

VErsus

FLIPKART INTERNET PT.LTD. & ORS. ... Defendants
Through:  Mr. Sidharth Chopra, Ms. Shilpa

Gupta, Ms. Surabhi Pande, Mr.
Naman Tandon and Mr. Raghav
Goyal, Advs. for D-1.
M: 9205464387
Email:
raghav@saikrishnaassociates.com

CORAM:

HON'BLE MS. JUSTICE MINI PUSHKARNA

MINI PUSHKARNA, J (ORAL)

CS(COMM) 803/2024

1.

The present suit has been filed under Section 134 of the Trade Marks

Act, 1999 and Sections 51 and 55 of the Copyrights Act, 1957 for permanent

and mandatory injunction restraining passing off of trademark, infringement

of copyright, delivery up, damages, rendition of accounts, etc.

2.

As per the case canvassed on behalf of the plaintiffs, the plaintiffs are
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carrying on their business for the goods under their trademarks/labels

Maharafa
dhdrdja
ot et 1 .
“MAHARAJA”, b and other MAHARAJA formative
@
g oo

s,

Maharaja
trademarks, including, but not limited to, (MODERN
MAHARAIJA), (MUKUT MAHARAIJA),

4
® o
®© @

~Maharaja
(METRO MAHARAJA) and “OMAHARAJA”.

3. It is further submitted that with respect to the rights of the plaintiffs in
their art works in the said trademarks/ label, the plaintiffs’ original artistic
work has become distinctive, therefore, the plaintiffs are further protected
under the Copyrights Act, 1957, as well.

4. It is submitted that plaintiffs in 2009, honestly and bonafidely adopted
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WOLOED FURNITORE
LR L |
the said trademarks/labels “MAHARAJA”, | — — -, and

other MAHARAJA formative trademarks, including, but not limited to,

e

Maharaja Maharaja

(MODERN MAHARAJA),

- Maharaja
(MUKUT MAHARAIJA), (METRO MAHARAJA)

and the trademark “OMAHARAJA”.
5. The plaintiffs in order to fortify its rights in the said trademarks/labels
under the statute, have filed various trademark applications, details of which,

are as follows:

Mark/Class | Application | Applicant |  User Date of Disclaimer
NoJ/ Status | Claimed | Application ol
OMAHARAJA | 4315829 Plaintiff | Proposed | 09.10.2019 |This is subject to
No.2 | tobe used association with
(Wordmark) | (Registered) registered/pending
registration no. 4197904,
(Class 20) 2872185, 4197905,
i ||l 4197906
‘ = 2872185 Plaintiff |01.01.2009 | 30.12.2014 | NA
Maharaja =
et (Pending)
-4 A
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(Class 20) | . 15 [
4197904 Plaintiff | 01.01.2009 | 05.06.2019 NA
» : ‘
- No. 1
(Pending) ‘ '
Maharaja
(Class 20) —— -
S Uy Plaintiff
4197905 No. 1 01.01.2009 | 05.06.2019 NA
Maharaja
(Pending)
(Class 20) | |l O | gl L | =i
4197906 Plaintiff | 01.01.2009 | 05.06.2019 NA
P No. 1
(Pending)
Maharaja |
(Class 20) | —
6. It is submitted that these applications of the plaintiffs have not

attained registrations, owing to third party filing opposition proceedings,
against the same.

7. It is submitted that plaintiffs are carrying on their business activities
under the said trademarks/labels on the internet through its own interactive

website, i.e., https://maharajamoldedfurniture.com, as well as through other

websites, including, Amazon, Flipkart, etc.

8. It is submitted that defendant no.1, i.e., Flipkart Internet Pvt. Ltd., is
one of the largest e-commerce platforms, operating in the country. It is
submitted that the plaintiffs have many listings on the site of the defendant
no.l, i.e., Flipkart. However, on account of the latching-on feature of
Flipkart, other sellers have also latched-on to the listing of the plaintiffs.

9. The present suit has been filed because the plaintiffs are, in particular,
aggrieved by the fact that on account of this latching-on feature on the
listing of the plaintiff by the defendant no.1/Flipkart, other sellers, who are
not selling the genuine “MAHARAJA” products of the plaintiffs, have

latched-on to the listings of the plaintiff. In particular, learned counsel
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appearing for the plaintiffs, submits that defendant nos. 2 and 3 herein, are
selling products, which are not genuine products of the plaintiffs, however,
they have latched-on to the listings of the plaintiffs.

10. It is submitted that defendant nos. 2 and 3 are sellers on the platform

of defendant no. 1, i.e., www.flipkart.com, who tag themselves as alternative

sellers of the goods of the plaintiffs, in the very own product listing/display

of the plaintiffs on www.flipkart.com, where they sell their products at

further discounts.

11. It is submitted that when the defendant nos. 2 and 3 sell their
products, the invoices, which are issued by them, are in the name of the
plaintiffs, as if the products sold by defendant nos. 2 and 3, are the products
of the plaintiffs.

12.  Attention of this Court has been drawn to the Tax Invoices issued by
defendant no.2, wherein, the trademark of the plaintiffs, i.e., MAHARAJA,
has been used in the invoice. The Tax Invoice issued by AKS TRADING,

defendant no. 2, as given the document folder, is reproduced as under:

Tax Invoice Orderid: OD332145984098766100 Invoice No: FAIPQE2500003853 GSTIN: 20DALPAB185SELZF
Order Date: 25-08-2024, 10:18 PM Invoice Date: 28-08-2024, 09:09 AM PAN: DALPAS18SE

SoldBy = shipping ADDRESS Billing Address

AKSTRADING,  Sumit Ku mar, Sumiz Kumar,

30 basavalings Nagar. behind sampigehalll police 96 Vihar, Road, New Vihar, Mathura Rosd., Mew Delhi.

station . . BANGALORE - S60064 Delhi, e dedii,

GST: 20DALPAB185ELZF new delhi, How Delhi - 110028, IN-DL

Gross Discount Toxable 1GsT cess Total

Chair Red Galaxy_Red-PK2 PP bty n.::é?;: = 30 1 1939.00 -0.00 1846.57 0233 0.00 1839.00
{Polypropylene) | 2 red metalica vg | 10
day Replacement Guarantee +* |
IMEWSrNo: [[1]
Shipping and Handling 1 0.00 o 0.00 0.00 a.00 o.00
Charges.
TOTAL PRICE: 1939.00
All values are in INR

ration
The goods: sold are intended for end user corsumption and not for resale.
FESAI Licanse numbar: null

=+ Conditions Apply. Please refer to the product page for more detaits Ordered Through
E. & O.E,

Flipkart ] AKS TRADING
Signature
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13. Similarly, the Tax Invoice issued by Ns Marketing, defendant no.3
also shows that while selling its products by latching-on to the listing of the
plaintiffs, the invoice is issued by using the trademark “MAHARAJA”.
Thus, it is the contention of the plaintiffs, that defendant no.3 is also selling
its products, as if, the same originate from the plaintiffs. The Tax Invoice
issued by Ns Marketing, i.e., defendant no. 3, as given in the document

folder, is reproduced as under:

Tax Invoice Orderid: 0D332145910075671100 Invoice No: FACLHP2500003654  GSTIN: 20EFEPMO291HLIZD 2 1
Order Date: 25-08-2024, 10:06 PM Invoice Date: 28-08-2024, 0%:11 AM PAN: EFBPM0291H v
Sold By Shipping ADDRESS Billing Address
W s markating, Sumit Kumar, Sk Kumar,
# 30 Behind 06 Sukhdev Vihar, Mathura Road, New 96 Sukhdev Vikar, Mathura Road, Mew Delhi.
i post bangalre SE0064, Delhi, ew delh,
BANGALORE - 50064 new delhi, MNew Delh = 110025, IN-DL
GST: 20EFBPMO201H1ZD Mew Delhi - 110025, IN-DL
Gross Taxable
Product Description Qty . nt Discount Value IGST CESS Total
MAHARAJA Wave Stylish Heavy Duty |

Stackable | Armiless | for Garden and

cafeteria Plastic Plastic Cafeteria Chair HEN

Black Wave_Black-PK2 PP m‘ggigzgn | 1IGST: 5.00% | 1 2199.00 -0.00 2094.29 104.71 0.00 2199.00
{Palypropylene) | 2 black web chair d |

10 day Replacement Guarantea #* |

IMESrNo: [[])

Shipping and Handling 1 0.00 0 0.00 0.00 0,00 0.00
Charges

TOTAL PRICE: 2199.00
TOTAL QTY: 1 All values are in INR

** Conditions Apply. Please refer to the product page for more details Ordered Through

E.&OE. i
N s markatin
Fiiphart [F] Ruonves g

Signature

#22 basvalingappa nager jaklur post sore. 84, Behind pofice station 580084,

ration
The geods sold ane intended for end user condum ption and Aot for nesale.
FS5AI Licenss number: null

14.  This Court records the statement of the learned counsel appearing for
the plaintiffs that defendant nos. 2 and 3, do not have a separate listing on
Flipkart, but have latched on to the listing of the plaintiffs. Considering the
submission made before this Court, this Court is of the view that the sale of

the products by defendant nos. 2 and 3, to pass off their products, as those
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emanating from the plaintiffs, cannot be allowed.

15.  Attention of this Court has been drawn to the listing of the plaintiffs,
wherein, in the name of the seller, AKS TRADING, i.e., defendant no.2, is
being reflected.

16. Printouts of the plaintiffs’ listing as occurring on the Flipkart, are

reproduced as under:

PRINTOUT OF PLAINTIFFS LISTINGS SHOWING DEFENDANT NO.2-4 AS PRIMARY SELLERS

Q BecomeaSeller  More » Cart

Electronics TVs & Appliances Men Women Baby & Kids Home & Fumiture Sports, Books & More Flights Ofter Zane Grocery

' A + Shae
MAHARAJA Wave Stylish Heavy Duty [ Stackable | Armless | for Garden and cafeteria
Plastic Cafeteria Chair (Black, Set of 4, Pre-assemblad)

BD) 426 Ratings & 17 Roviews

Extrn ¥T380 off

23,639 esss0 s ot

Available offers

@ Special Price Extra 350 off(arice inchusive of discount] T&C

B Bank Offer 5% Unlimited Cashback on Fiipkart Asis Bank Crecit Corg TAC

@ Bank Offer 10% off up to #1,500 on HDFC Bank Cradit Card Transactions. Min Tan Value: 22,500 TAC

D Bank Offer 10% off up 1o 21,750 on HOFC Bark Credit Card EMI Transactions. Min Txn Value; 77500 TaC

View 12 more ofters
Warranty NA

9 moow [ANEEIR Chack pncods %

Dedivary by 28 Sep, Sunday | Free

Highlights Delivery Conaltion: Fre-assembled  Services @ NA
w Scmx 43 A, Instalation and Demo Not requirad
n 1

cn(x a1 © Cash on Deiivery availsbie
Pre {Ready to Usel

skstacing EED)
10 Days Retum Policy

Soe other seliers

For aveey 100 Spant,
Super you eam ©* 2 SuperCoins
Com
P Thess 3 SPACE SAVIng 3k WoNckerTul acction to any home, Featuring a stylish
desig) thesae chairs are parfect for any hosting event. Win the added

bansit of bang stackable, thesa chairs ore kdeal 1o bring cut for ary event where you need extra

Specifications

Important Note

Cancellation NOT alowed for this product after 24 tes of order booking

In The Box
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Elecironics TWe & Appliances Men Warnzn Baby & Kids Harne & Furniture Sporis, Books & More Flights Offer Tone Groeery

MAHARAJA Wave Stylish... A m
All Sellers o R

Maharaja Furniture Online {E3) 3,948 =000 60% ot Cfm FREE Delivery by 21 Sep,
Sehedule your delivery EMI From Rs138 Saturday ¥ BUY NOW
Cash On Delivery available Gat exira B751 off (price inclusive of
10 Days Replacement Palicy cashback/coupon|

14 more offers

akstrading €EE) ¥3,639 #3555 63% off FREE Delivery by 29 Sep,
Cash On Delivery available EMI From Rs.128 Sunday ¥ BUY NOW
0 Days Replacement Policy Extra 2350 offiprice inclusive of discount)

14 more offers

Abstrade m ¥3,909 o008 80% off FREE Delivery by 30 Sep,
Cash On Delivery avaiasia EMI From Rs1d1 Monday ¥ BUY NOW
10 Days Replacement Policy 5% Unlimited Cashback on Flipkan Axis

Bank Craait Card

13 more alfers

NS MARKETING €D 4,099 22959 59% off FREE Delivery by 30 Sep,
Cash On Delivery available EMI From Rz.145 Monday
10 Days Replacement Palicy 5% Unlimited Cashback on Flipkar Axis

Bank Cradit Cand

13 more offers

00 01 = B & B2 e 0= S

17.  Attention of this Court has also been drawn to another listing of the
plaintiffs, wherein, NS Marketing, i.e., defendant no. 3, has been shown as

the seller. The screenshots of the same, are reproduced, as under:
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Flipkart

£

Q Become a Seller More

TVs & Men

]

Baby & Kids Home & Furniture Sports, Books & More Flights Ofter Zone Crocery

MAHARAJA Wave Stylish Heavy Duty | Stackable | Armiess | for Garden and cafeteria
Plastic Cafetaria Chair (Brown, Set of 4, Pre-assambled)
IR} <25 Ratings & 17 Roviaws
?4'199 83556 S58% off

Available offers

@ Bank Ofer 5% Unimhed Cashback on Flipkart Axs Bank Credit Card T8C

Shae

¥ Bank Offer 3% off up to 21,500 on HDFC Bark Crecit Card Transactions, Min Txn Valug: 27,500 T&C

@ Bank Offer 3% off up to #1,750 cn HOFC Bank Cradit Card EMI Transactions. Min Tan Value: #7,500 TAC
¥ Bank Offer Flac 750 on HOFC Bank Dabit Card Transactions. Min Txn Value: ¥7,500 TRC

View 11 more offers

NA

Delivery ¢ oo Change

Delivery by 30 Sep, Monday | Free

View Datails

;.:. %y 5
HEA

Highligets * Delvery Condtion: Pre-aszambled  Services 9 Na

WxHxD: 49cmx ?Scmx43om A instalistion and Cemo Not reguired

MNZERy 288 R4 int @ C3sh on Delivary svalable

« Pra Assembied |Ready 1o Use)

NS MARKETING €ED

10 Days Return Policy

See other sellers

p For avery 2100 Spent.
5 uper: you earn 2 SuperCoins
Comn z
Description Thess plastic chars are 8 space saving and worderful S0diton 1o sry home. Fealuring & stylish

desion Wih an srgonomic 5aa DAk, these chalrs ae perfact far any hosting event. With the adckd
benafit of being Stackable, thase chalrs are ideal 10 bring out for any event where you need extra
seating.

Specifications

Important Note

Impartam Nat: Cancalation NOT aliowed for this product afer 24 hrs of ordar booking.

In The Box

Sale Packags 4 Chars
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Elecironics Ths & Appliances Man Wkamen Baby & Kids Home & Furnfiure Sporis, Books 4 More Flights Ofter Zone Gracery

MAHARAJA Wave Stylish,, 'li
All Sellers ¥ e
[ REUI R

HE MARKETING (EEE) 4,199 @ S8% o FREE Dalivery by 30 Sen,
Cagh On Dalhvery availatke EM From Re148 Monday

10 Drerys: Repdacaman Policy 5% Unlimited Cashback an Fipkan Axis
Bank Cradit Can

P4 sceas 8% off ({':EEEE FREE Dulivery by 3 Sap,
e nclus e of
cashb

14

13 mave ofters

21103 03 F E = B = =S

18. The common law rights of the plaintiffs in the word mark
MAHARAJA, have been recognized by Courts of Law. This Court notes
that the plaintiffs, have filed a suit against a third party, being CS (COMM)
144/2021, which is pending in District Court, Saket, wherein, it has been
alleged that the defendants therein, are guilty of passing off their goods, as
those of the plaintiffs’, under the deceptively similar trademark
MAHARAJA/MAHARANA. Thus, the learned Trial Court restrained the
defendants therein, from using the registered trademarks/labels by
categorically holding that the plaintiffs herein were evidently the prior user
of the mark MAHARAJA.

19. Against the restraint order, appeal bearing no. FAO (COMM)
125/2023, was filed before this Court, which came to be listed before a
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Division Bench of this Court.

20.  The Division Bench, by its judgment dated 31% May, 2024, passed in
FAO (COMM) 125/2023, recognised the rights of the plaintiffs herein, as
prior user of the mark “MAHARAIJA”. The relevant paragraphs of the
judgment dated 31* May, 2024, passed by the Division Bench, in the case of
Rajendra Vardichand Jagetia & Anr. Versus Modern Mold Plast Pvt. Ltd.,

FAO (COMM) 125/2023, are reproduced, as hereunder:

“XNxXx XXX XXX

2024 :0HC = 7283
E . A E

2.2 The Respondent has been using the trademark ‘MAHARAJA’ in
relation to goods under Class - 20 since the year 2009 and has obtained
several registrations for the ‘MAHARAJA’ mark including ‘MAHARAJA’
(device)) ‘MODERN MAHARAJA’ (device)y ‘MUKUT MAHARAJA’
(device); ‘METRO MAHARAJA’ (device) and ‘OMAHARAJA’ (word).
The Respondent has filed the Oppositions and Rectification petitions
against the trademarks of the Appellants in 2019 and thereafter.

XXX XXX XXX

6.1 At the outset, it is apposite to reproduce the marks which form the
subject matter of the dispute.

Appellants marks

Mark Application | Class | Status User Date of
No. Claimed Application
Lgrergeatme | 3020819 20 Rectification | 10.02.2015 | 30.07.2015
A
3684831 20 Rectification | Proposed 22.11.2017
filed to be used
3598362 20 Opposed 01.04.2014 | 24.07.2017
3598349 35 Opposed 01.04.2014 | 24.07.2017

CS(COMM) 803/2024
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Respondent marks

Mark Application | Class | Status User Date of
N Claimed Application
f = | 2872185 20 Opposed 01.01.2009 J0.12.2014
mm & |
-:illllmmwﬂ [
LT ]

4197904 20 Opposed 01.01.2009 05.06.2019

4197905 20 Opposed 01.01.2009 05.06.2019

4197906 20 Opposed | 01.01.2009 | 05.06.2019

1 | 4345880 35 Objected | 01.01.2009 | 13.11.2019
.
aala |

WL Prralfin e, " !
{ maned |
|_'____________-l

— i | 4315829 20 Objected | Proposed 09.10.2019
5|
OLMHARMA to be used

XXX XXX XXX

7.1 The learned Commercial Court found that even prior to the
commencement of the business by the Appellants, the reputation of the
Respondent was established by showing sufficient sales. The Court also
found that the Appellants had purchased the goods of the Respondent in
the year 2017. Thus, the Respondent being a prior user coupled with the
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fact of adoption of identical and deceptively similar marks by the
Appellants, would evidence a prima facie case of passing off. We find no
infirmity with this finding of the learned Commercial Court.

xxx xxx xxx”’

21. Thus, the common law rights of the plaintiffs in the word mark
‘MAHARAJA’, have been recognised, by this Court.

22.  Accordingly, this Court is of the considered view that sale by
defendant nos. 2 and 3, by latching-on to the listings of the plaintiffs, and
selling their products, as emanating from the plaintiffs, cannot be allowed.
The feature of latching-on cannot be used to either sell counterfeit products,
or to mislead the gullible public into purchasing products, as emanating
from a particular source, when they do not so originate from the said source.
23.  Accordingly, in view of the above, this Court is of the view that
defendant no.1, i.e., Flipkart, ought to extend its ‘brand gating’ feature, as
per the Flipkart Policies, to the listings of the plaintiff.

24. Learned counsel appearing for the plaintiffs submits that he shall be
satisfied in case the defendant no.1, i.e., Flipkart, extends the ‘brand gating’
feature, as per the Flipkart Policies, to its listings on the Flipkart, so that
third parties do not sell any products, which do not emanate from the
plaintiffs, and which amounts to latching on.

25.  This Court notes that vide order dated 28™ August, 2023 passed in CS
(COMM) 709/2022, this Court had passed an order with respect to latching-
on, in the following manner:

“XxXxX XXX XXX

13. Considering the stand of Flipkart today, the application for interim
injunction is disposed of taking on record the statement on behalf of the
Defendant No.1-Flipkart that it would not permit any latching-on of
unauthorized sellers on the Plaintiff’s listings. Whenever any seller
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seeks to sell Plaintiff’s products on Flipkart using the latching-on
feature, Flipkart would examine the matter at its own level. If any
ambiquity or doubt arises, it would be free to seek a confirmation from

the plaintiff.

14. The above position shall enure in respect of all sellers who may
seek to latch onto the plaintiff’s listings. Thus, latching-on, insofar as
the Plaintiff’s products are concerned, would not be permitted by
Flipkart on its platform by any sellers or resellers. If any latching-on is
noticed by the Plaintiff, Flipkart shall be immediately notified. Upon
receiving any notification, Flipkart shall take steps to disable the
latching-on feature immediately.

xxx xxx xxx”’

(Emphasis Supplied)

26.  Accordingly, it is directed that the plaintiffs shall provide their
Flipkart Serial Nos. (FSNs) to learned counsel appearing for defendant no.1,
I.e., Flipkart. Upon receipt of the FSNs from the plaintiffs, the defendant
no.l, i.e., Flipkart, would take steps to not permit any latching-on of
unauthorized sellers on the plaintiffs’ listings. Whenever any seller seeks to
sell the plaintiffs’ products on Flipkart using the latching-on feature, Flipkart
would examine the matter, at its own level. If any ambiguity arises, it would
be free to seek a confirmation from the plaintiffs, in case they want the said
products to be sold.

27. It is further directed that the said position shall enure in respect of all
the sellers, who may seek to latch on to the plaintiffs’ listing. If any
latching-on is noticed by the plaintiffs, Flipkart shall be immediately
notified. Upon receiving any notification from the plaintiffs, Flipkart shall
take steps to disable the latching-on feature, as expeditiously as possible.

28.  Learned counsel appearing for the plaintiffs, expresses his satisfaction
over the directions passed by this Court, and submits on instructions, that he

does not press for any other relief in the present matter.
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29.  Accordingly, in terms of the aforesaid, the present suit is disposed of,

along with the pending applications.

MINI PUSHKARNA, J
SEPTEMBER 18, 2024/kr
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