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following judgment:

Per: Rakesh Thaplivyal, J.

1. By the instant writ petition, the petitioner is questioning the
action of respondent authorities whereby respondent no. 5 was
awarded a contract to run parking namely Pantdeep on
government land in Haridwar measuring 94506.76 sq. m.
pursuant to the tender floated on 23.02.2019 for three years and
thereafter, under the garb of condition no. (1) of the tender notice,
the Chief Engineer, Level-1I, Irrigation Department, Haridwar, on
the recommendation of the Superintendent Engineer, extended
the period of parking in favour of respondent no. 5 initially, in
the first phase for 400 days and thereafter, in the second phase for

229 days ie. for total 629 days. The extension granted to
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respondent no. 5 is challenged by the petitioner on the ground
that as per the condition of the tender notice, period of tender can
extended, if parking area is declared as zero parking zone or
containment zone during the Covid pandemic, but no such
record is available with the respondents. In addition to this
challenge, petitioner is further seeking a writ of mandamus
directing the respondents to call for e-auction of the said

Pantdeep parking.

2. The facts of the case are that initially, an auction notice was
issued for Pantdeep parking for three years by auction notice
dated 05.02.2019, pursuant to instructions issued by the
Superintendent Engineer, Irrigation Department by office letter
dated 01.02.2019, which was published in daily newspaper.
However, by office memo dated 08.02.2019, the said auction
notice was cancelled. It is contended by the petitioner that earlier,
parking was allotted through tender on year to year basis for a
period of one year. However, by the aforesaid e-auction notice
dated 05.02.2019 the tender was invited for awarding the contract

to run parking for three year.

3. It is also contended by the petitioner that by the auction
notice dated 05.02.2019, the contractor was also required to
undertake certain civil work for development of the parking area
and the estimated cost of carrying development work was given
as Rs. 5.5 crore and since by the said auction notice, it was
proposed to carry out development work of the parking area,
which included civil work, therefore, a condition was stipulated
that the bidder should be registered as “A” Class or higher class
Contractor with Irrigation Department. It is further contended by
the petitioner that as per information sought under the Right to

Information Act, certificate of registration under Class “A”, “B”
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“C” and “AA” is required only the purpose of civil construction
work and for running a parking, there is no such requirement to
put a condition that only bidders having registration of “AA”

Class Contractor are eligible to participate.

4.  After cancelling the earlier tender notice, a fresh tender
notice was issued on 23.02.2019 for auction of Pantdeep parking
in Haridwar and last date of submission of bid was 05.03.2019.
Further a corrigendum was issued on 28.02.2019 whereby the
mode of auction from “e-auction” was directed to be read as
“auction” only. It is contended that while issuing the said
corrigendum dated 28.02.2019, it appears that the bidders were
allowed to submit their bids off line also. It is submission of the
petitioner that earlier condition of carrying out the civil
development work to the tune of Rs. 5.5 Crore was deleted.
However, condition no. 5 (i), which provides that only the “AA”
Class Contractor registered with the Irrigation Department, as an
essential condition for participating in auction, was remain
unchanged. It is submitted by the petitioner that there was no
such need to put this condition that only “AA” Class Contractor
shall participate in the tender process, since civil work for
development of parking was deleted in the subsequent auction
notice. It is further submitted by the petitioner that making this
condition mandatory is nothing but to favour the respondent no.
5 and oust the other bidders. The conditions of the tender floated
on 23.02.2019 contained different conditions, however, for proper
adjudication of the issues, as raised in this writ petition, three

conditions are relevant, which are reproduced as under:

"01. UG gRER U U=<Igiu arg= Ut T ®idl &1 i
(@ias Tl / 37 faRiy = uaf &t safy o forar v / gfe™
TR & gRT AT &1 a1 o1 2 I ulfp T = | argd
M-S W e T T A1 SIRI S At fhd T oot o
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BISHR) Hool P o I o9 I 8 39 MHd d AT gRI
fopa ST |

2. TTE UIfp T RIA & | gAdH [aHTT diel & o 8.00 TRIS (3113
PRIS) T URTH Blh? a8 I=dH dielt IR AT B |

XX X XX

9. e Wihd & Teh Tullg B 3a A Pt Y=RIR TR AT
SRT FufiRd g TR STHT HRIHR SIe= Jof BT R |

5. The Superintendent Engineer by order dated 05.03.2019
constituted a four-Member Committee to undertake the auction
process and while issuing this order, the Superintendent
Engineer himself inducted as the Chairman of that Committee.
The composition of the four-Member Committee is quoted as

under:

“01. Superintendent Engineer,
Irrigation Work Division, Haridwar - Chairman.

02.  Executive Engineer,
Irrigation Division, Haridwar. - Member.

03.  Executive Engineer,
Irrigation Division, Roorkee. - Member.

04.  Deputy Revenue Olfficer,
Irrigation Division, Haridwar. - Member.”

6. In the tender process, only two bidders of District -
Amroha, Uttar Pradesh, participated and their details are as

follows:

“i.  M/s Riddhim Associates, Avantika Colony,

near Rice Mill, Kailsa Road, Amroha; and

ii. =~ M/s Arun Construction, Avantika Colony near

Rice Mill, Kailsa Road, Amroha.
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Proprietor of M/s Riddhim Associates is Mr. Ajay
Kumar, son of Mr. Veer Singh and proprietor of M/s Arun

Construction is Mr. Arun Kumar, son of Mr. Veer Singh.

7. It is specifically pleaded by the petitioner in the writ
petition that proprietor of both firms are real brother and both
firms participated in the tender process and both the firms

uploaded their bids from same IP address.

8.  Bidding documents of both the bidders are also brought on
record and perusal of which it transpires that both the bidders
uploaded their bids on the same day i.e. on 05.03.2019 with
different timing. M/s Riddhim Associates uploaded its bid at
12.52 p.m. whereas M/s Arun Construction uploaded its bid at
12.25 p.m. Copy of the bid acknowledgement is enclosed in the
writ petition. On perusal of the same, it appears that the IP

address of both the bidders are same, which is “103.81.182.47".

9. In paragraph 19 of the writ petition, it is specifically
pleaded that as per the information obtained under the Right to
Information Act, M/s Riddhim Associates relied upon an
experience certificate for complying with the condition no. 5 (ix)
of the tender notice, which was issued by proprietor of M/s Arun
Construction and proprietor of both the firms namely Mr. Ajay

Kumar and Mr. Arun Kumar, are real brother.

10. DPetitioner has seriously questioned the experience
certificate submitted by the proprietor of M/s Riddhim
Associates, which, in fact, was submitted as per condition no. 5
(ix) of tender notice and in reference to this, it is submitted that
the work of reconstruction of flood protection was awarded to
M/s Arun Construction, pursuant to work order no.

07/AC/05.04.2018 and as per information obtained under the
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Right to Information Act, the respondent department informed
that work was awarded to M/s Arun Construction and there was
no condition to sublet the same, so on this aspect, petitioner has
questioned the experience certificate furnished by M/s Riddhim
Associates. In support of this assertion, the experience certificate
of M/s Riddhim Associate is also brought on record. The extract

of the same is reproduced as under:

“Experience Certificate
To Whom it may Concern,

We Certify that M/s Ridam Associates, Address
Avantika Colony Near Rice Mill, Kailsa Road, Amroha has
completed work satisfactorily as below under Work Order
no. 07/AC/Date 05-04-2018. He has Executed the work
namely reconstruction of flood protection work on left bank
of Mandakini river in Shri Kedarnath Dham (190 to 380
metre) Distt. Rudraprayag.

The total cost of completed work was
Rs.7,08,16,120.00 (Seven Crore Eight Lakhs Sixteen
Thousand One Hundred Twenty Only.)

For M/s. Arun Construction
Proprietor
Dated 15.10.2018”

11. In reference to this, an information under the Right to
Information Act was sought whether reconstruction of flood
protection work, as awarded to M/s Arun Construction can be
sublet or not. The information furnished by the Department is
also brought on record. The extract of the information which was

supplied reads as under:

“forg T 2- St DERATY UTH § Ag1fob+! e} ® 914 d¢ R 916
e 1A (19 0.00-380.00) B TKIC T UTAUT ot T 1"

12. Learned counsel for the petitioner on the basis of said
information obtained under the Right to Information Act
seriously objects the experience certificate issued by M/s Arun
Construction in favour of M/s Riddhim Associates and submits

that this certificate was procured to get the contract to run the
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parking for which tender was floated by the respondent
Department. Learned counsel for the petitioner submits that if
there was no provision to sublet the tender work, then how M/s
Arun Construction issued the experience certificate to M/s
Riddhim Associates. In response to this, there is no specific denial

of the respondents in their counter affidavit.

13.  The technical evaluation of the bid was carried out by the
Committee, constituted by the Superintendent Engineer by letter
dated 05.03.2019 and on 06.03.2019, as per technical evaluation,
bids of both M/s Riddhim Associates and M/s Arun
Construction were found to be technically responsive. The
technical evaluation sheet is also brought on record as Annexure

No. 6 to the writ petition.

14. In this technical evaluation sheet, there is description of
requirement / condition of the bidders. First condition was with
regard to certificate of registration of contractor in Uttarakhand in
“AA” Category. As per this technical evaluation sheet, both the
bidders furnished said certificate of registration “AA” category
contractor and thereafter, on 07.03.2019, financial bid was opened
in the office of respondent no. 4 i.e. Superintendent Engineer in
the presence of four-Member Committee, which was constituted
by the Superintendent Engineer by office memo. dated
05.03.2019. Copy of the minutes dated 07.03.2019 is also brought
on record. Perusal of the said minutes reveals that M /s Riddhim
Associates offered 8.05 crores, thereafter, M/s Arun Construction
offered 08.10 crores and subsequent thereto, M/s Riddhim
Associates again quoted Rs. 08.15 crore, which was Rs. 15 Lakh
more than the minimum amount fixed i.e. Rs. 08 crore. The four-
Member Committee, thereafter, decided to recommend for grant

of the tender of Pantdeep parking in favour of M/s Riddhim
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Associates. The relevant extract of the recommendation, as made
by the four-Member Committee dated 07.03.2019 wherein M/s
Riddhim Associates was recommended for awarding the work to

run parking is also being extracted hereinbelow:

FaaER Hand 9 gd [igd ol idie 07.03.2019 &
3ag dIdll aIael g1 ¥ gd § 39 driad ¥ qifed go=
ST HRA T S YU (U B siferd 9 geareRa g1 Ay
et fafd fai 07.03.2019 &1 U diclt grarsti &1 drg-
qrfeh 1T 1 et B UgehR A T 8 | GH St
gTarsil GRT TeHd g AP 81 A1 | di &t Jof Ui R
XWIER fhd T qaYTd Goll Sicht &1 dradia! YRT &1
Tt | foreH <l Siefl araraft gRT Hichy 9§ HIT forn 7 |

Td guH T Rgw TORAC |, saf~eT wra]
3HRIET, ITR USRI §IRT 30 8,05,00,000.00 (3113 HIS U
ARE) DI arell <f T, T A 3E0 HeaRH , 0 (ORY), 7
T, THRIGHARETR  , SWRESGRIE o
8,10,00,000.00 (3113 HRIS &¥ ¢Rd) & diail T | i< /
SiBad S BuY RaH THIRRICH Saf~idT HIam
RG], SR UG GT I 0 8,15,00,000.00 (3MTS IRIS
Uwg Ra) i fgaia aiell < Y, St g (@) H sifed T
XM 31 Sifep faunfig gaar aelt 8,00,00,000.00
(3T BRIS) A 15,00,000.00 b T

31 FfAfd gRI fé=ich 07.03.2019 DI UId: 12:00 Fol
T AR 1:00 FoI dH § 3 ATaTH B! HrAAS! W faaR -
fo=f x Sifiman aich grar Aud Red TaREcy
3afahT A SIRBT , SWUCT D UH T T 0
8,15,00,000.00 &1 Udgly Urfb7 &bl Harfi sl Wiy o
T&H B $I A BT S g1

15. Thereafter, recommendation of four-Member Committee
was accepted on the same date by the Chief Engineer -

respondent no. 3 ie. on 07.03.2019 and on the same date,
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permission was granted by the Superintendent Engineer, who
was the Chairman of the four-Member Committee, to run the
parking for three years to M/s Riddhim Associates. While issuing
office memo dated 07.03.2019 by the then Superintendent
Engineer Mr. R. K. Tiwari further instruction was issued to
another Member of four-Member Committee ie. Deputy
Revenue Officer, Irrigation Division, Haridwar to ensure to give
possession of the parking to respondent no. 5 with immediate
effect to ensure functioning of the parking in compliance of
instructions issued by him in office memo dated 07.03.2019. On
the next date ie. on 08.03.2019 the Deputy Revenue Officer,
Irrigation Division, Haridwar handed over the parking area to
M/s Riddhim Associates with the direction that they ensure for

functioning of the parking for three years.

16. Against the process adopted by respondent authorities in
awarding the contract to respondent no. 5 various complaints
were made against some officials including the then
Superintendent Engineer Mr. R.K. Tiwari. One of such
complaints is supported by an affidavit of one Mr. Lakhan Lal
Chauhan, son of late Shri Khushi Ram Chauhan, resident of
District Haridwar and on the said complaint, a show cause notice
was issued to the Superintendent Engineer Mr. R. K. Tiwari on
19.02.2020. A clarification / explanation was sought from Mr.
R.K. Tiwari, the Superintendent Engineer, on 17.03.2021,
however, surprisingly, the Secretary, Government of
Uttarakhand, Dr. Bhupender Singh Aulakh issued office letter
dated 05.05.2020 addressed to the Head of the Irrigation
Department, communicating that proposed disciplinary
proceedings against Mr. R.K. Tiwari is dropped, since the issue
relating to auction of Pantdeep parking is subjudice in WPMS No.
593 of 2019 (M/s Sharma Traders Vs. State of Uttarakhand and
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others) before this High Court and by this letter, it was further
informed that further course of action will be taken after

receiving judgment in the said writ petition.

17.  From perusal of the annexure appended to the writ petition,
it reveals that by various complaints, inquiry was sought either
from Vigilance department or by constituting a SIT and that was
the reason, the Deputy Secretary, Government of Uttarakhand by
letter dated 27.08.2019 instructed one of the complainants Mr.
Lakhan Lal Chauhan to submit his affidavit and the documents
relevant in support of his complaint. In compliance thereof, Mr.
Lakhan Lal Chauhan submitted his affidavit on 17.09.2019 which
is also placed on record. We have perused the same along with
complaint which was of dated 21.07.2019 and also placed on

record as Annexure No. 14 to the writ petition.

18.  M/s Sharma Traders through its partner Mr. Madhukar
Sharma had also submitted his representation dated 07.03.2019
addressed to the Superintendent Engineer, which was received in
the office of Senior Administrative Officer, Irrigation Work
Division, Haridwar wherein procedure adopted in this tender
process was seriously objected particularly in reference to the
condition of registration of contractor with the Department in
“AA” Class category and pointed out that in reference to this
condition a writ petition was preferred by him bearing WPMS
No. 593 of 2019. He further alleged in the complaint that in the
pre bidding meeting held on 28.02.2019, he has submitted his
objection before the Committee but no decision was taken on
those objections and due to this condition, he was ousted from
participating in the tender process and ultimately, tender was
awarded to respondent no. 5 to whom it appears that officials

were in hand in glove to the said bidder - respondent no. 5. In
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this representation, he stated that on 07.03.2019 tender was
awarded to the highest bidder with the cost of Rs. 8.15 crore and
he proposed to accept this work with cost of Rs. 09.15 crore but it
appears that no action was taken on the said representation. The
proposal, which he has proposed in this representation is being

extracted herein below:

JIRIG Udery Uifp T &) St § ot feAiee 7-3-
2019 &I RiTR QUM gRIT g STAI Al ® o
8,15,00,000/- % Tra& urff &1 ®wH = o 9,15,00,000/-
qrfep 17 FareH & ol ¥gad 51"

19. Learned counsel for the petitioner submits that there was
no justification, on the part of the respondent authorities, to drop
the disciplinary proceedings against the Superintendent Engineer
on the premise that one Writ Petition No. 593 (MS) of 2019 is
pending before this Court since in that writ petition the only
challenge is made to the condition stipulated in the tender i.e.
requirement of “AA” Class contractor, which is the eligibility for

participating in the tender process.

20. The most relevant aspect of the matter, which has been
pleaded in paragraph 28 of the writ petition, is that illegal favours
were extended to respondent no. 5. As per condition no. 9 of the
tender notice, before taking possession of the parking, agreement
has to be executed between the parties but neither stamp duty
was paid nor agreement was executed. Condition no. 9 of the
tender notice has already been quoted in the preceding
paragraphs. Learned counsel for the petitioner submits that
neither the stamp duty of more than 16 lakh was deposited by
respondent no. 5 nor he was asked to deposit the same and in
absence of such deposit possession of the parking was given to

respondent no. 5 on 08.03.2019. Thereafter, due to non deposit of
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stamp duty, audit objection was raised and the same was brought
to the notice of the Superintendent Engineer on 30.07.2022 along
with audit noting dated 16.07.2020.

21. In paragraph 30 of the writ petition, it is specifically
mentioned that in the audit note, it is clearly mentioned that
neither requisite stamp duty was collected nor registration of
lease was done, which caused revenue loss to the tune of Rs.
16.30 lakh, as stamp duty and Rs. 0.25 lakh, as registration fees,
total a sum of Rs. 17.05 lakh. The audit report is also brought on
record along with statement of facts of Deputy Accountant
General, AMG - II. In this statement of facts, it is clearly pointed
out that the division neither collected requisite stamp duty, as
prescribed by the Government nor registration of lease was done,

resulting in loss of revenue of Rs. 17.05 lakh.

22.  Learned counsel for the petitioner by giving reference to the
audit report submits that the parking fee to be collected from the
parking was increased 20% to 100% in respect of different
vehicles and simultaneously, time for parking the vehicles was
reduced from 24 hours to 12 hours. This clearly reveals that

undue favour was given to respondent no. 5.

23.  In paragraph 31 of the writ petition, it is pleaded that in the
year of 2017, for one year parking tender was given for Rs. 2.58
crore while in the year 2019 the same parking was settled in
favour of respondent no. 5 for Rs. 2.67 crores and such increase is
negligible, since parking fees was increased from 20% to 100% for

different vehicles and timing was also reduced.

24. It is contended by the petitioner that audit report was
forwarded by letter dated 24.02.2020 but no explanation was

provided by the respondents despite so many reminders. Copy
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of these reminders is obtained under the Right to Information

Act. Thereafter, so many complaints were made.

25. After audit objection, on 28.10.2020, respondent no. 5
purchased the stamp papers of Rs. 16.30 lakh and only thereafter,
agreement was entered between respondent no. 5 and the

department and in reference to this e-stamp certificate dated

28.10.2020 is also placed on record.

26. It appears that on the audit objection, explanations were
asked from Mr. R.K. Tiwari but he deliberately avoided to give
his explanation despite several reminders, which is evident from
the record of the writ petition and first letter for seeking
explanation was of 11.08.2020 followed by reminders dated
18.08.2020, 08.09.2020, 21.09.2020. However, the Superintendent
Engineer gave his explanation on 15.09.2020 wherein he has
mentioned that as per his knowledge, the respondent no. 5 had
deposited the stamp duty as per rules but in case, he had not
deposited the same appropriate action, as per law, may be taken
against him and only thereafter, after this letter dated 15.09.2020,
respondent no. 5 purchased the stamp paper on 28.10.2020 and

got the agreement registered.

27.  Despite serious audit objection for causing loss to the public
exchequer by the official respondents in connivance with
respondent no. 5, vide letter dated 17.08.2021, rate of parking of
various vehicles, in order to give favour to the respondent no. 5,
was increased on the premise that in the financial year 2020-21
and till June, 2021 because of Covid pandemic, no vehicle was
parked in the said parking. This office memo is placed on record
as Annexure No. 19 to the writ petition, which was issued by the
Superintendent Engineer and signed by members of four-

Member Committee, which was constituted earlier by the
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Superintendent Engineer by letter dated 05.03.2019 by which he
himself inducted as Chairman. Immediately after revising the
rate of parking fee, on 19.08.2021 on the letter of respondent no. 5
dated 11.08.2021 the proposal for increasing the tenure of
respondent no. 5 for 400 days was forwarded by giving reference
of condition (1) of the tender document and this recommendation
was accepted by the Chief Engineer by letter dated 31.08.2021.
The request letter of respondent no. 5 dated 11.08.2021,
recommendation of the Superintendent Engineer for extension of
period dated 19.08.2021 and approval for extension, which was
accorded by the Chief Engineer on 31.08.2021 are placed on
record. We have also perused the same. It is pleaded that not only
this, the Chief Engineer by order dated 17.12.2022 has further
extended the period of contract in favour of respondent no. 5 for
another 229 days. Due to this extension, now the total period of
extension, as given to respondent no. 5 is 629 days and the same

now will come to an end on 05.12.2023.

28. Being aggrieved with this illegal extension, in order to give
undue advantage to respondent no. 5 in collusion with
respondents officials of the department present writ petition has
been preferred for quashing the extension order, as given by
order dated 17.12.2022 and further a direction has been sought
that respondent authorities may immediately proceed with e-
auction for Pantdeep parking. This Court while issuing notice on
31.03.2023 directed the respondents no. 1 to 4 to file their counter
affidavit disclosing therein on what basis, the respondents have
decided to grant an extension to respondent no. 5 for the parking
contract, by 629 days. The relevant file noting showing
application of mind to the said aspect was also directed to be
placed on record along with the counter affidavit. It is specifically

mentioned in the said order that counter affidavit should be filed
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by the Secretary, Department of Irrigation, after examining the
records. The matter came up before us on 29.09.2023 and on that
date, Mr. A.S. Rawat, learned Sr. Advocate, who represented the
respondent no. 5, tendered in the Court the original file and one
register. We took the same on record and directed the Registrar
(Judicial) to seal the same. All the respondents have filed their

counter affidavit.

29. We have perused the counter affidavit filed by the
respondents. From perusal of the counter affidavit filed by
respondent no. 1 and respondents no. 2 to 4, it appears that both
the counter affidavit are verbatim same and cyclostyled in nature.
Along with counter affidavit, a chart is also placed on record duly
signed by the Chief Engineer on 20.07.2023, which pertains to
period commencing from 08.03.2019 to 06.03.2022. We have
compared this chart, which is signed by the Chief Engineer,
Haridwar with office memo dated 17.08.2021 (Annexure No. 19 to
the writ petition), which also contained the details of vehicles
parked in Pantdeep parking in the financial year 2019-20, 2020-21
and 2021-22.

30. It reveals from the office memo dated 17.08.2021 that in the
financial year 2021-22, in the month of August, till 15.08.2021,
7239 cars, 197 buses, 93 tractors, 172 motor bikes and 182 three
wheelers were parked, however, chart placed in the counter
affidavit shows that in August, 2021 for not a single day parking
was allowed to function. On perusal of these two documents, it
reveals that respondents officials by way of counter affidavit gave

misleading statement by giving wrong figures.

31. Apart from this, respondent officials tried to justify their
stand in reference to the averments made in the writ petition.

With regard to the fact that both the bidders, who participated in
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the tender process, whose technical bids were found to be
responsive, are real brother, they submitted that both are separate
legal entity. They also tried to justify the experience certificate
given by respondent no. 5, who has procured the same from his
real brother, who is proprietor of the second bidder firm and
further tried to justify their stand in reference to show cause
notice by submitting that proposed disciplinary proceedings
against Mr. R.K. Tiwari were dropped, since the issue relating to
auction of Pantdeep parking is sub judice before this Court in
WPMS No. 593 of 2019 (M/s Sharma Traders Vs. State of
Uttarakhand and others). Respondents also tried to justify the
condition stipulated in the tender notice that only “AA” Class
Contractors are eligible to participate in the tender process, as the
amount of tender is more than 10 crore. The respondents also
tried to justify their stand unsuccessfully with regard to increase
in parking fee, reduction of parking time, delay in payment

stamp duty and execution of the agreement.

32. It appears that the issues, as raised in this writ petition, are
avoided by respondents by responding in incorrect manner
which is clearly evident from the fact that parking area was
handed over to the successful bidder on 08.03.2019 but when
several complaints were received questioning the procedure
adopted by official respondents and when audit report came
forward, it appears on intervention of the audit department the
successful bidder - respondent no. 5 deposited the stamp duty,
purchased on 28.10.2020 and only thereafter the agreement was

executed.

33. Despite clear breach of terms and conditions of the tender
notice, viz. non deposit of stamp duty and execution of

agreement, firstly, the respondent officials had handed over the
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possession of parking area to respondent no. 5 and then process
for extension of period of tender under the garb of Covid
pandemic and Kumbh Mela and total 629 days were extended for
parking in favour of respondent no. 5 and this extension was
granted without examining record, which is evident from the fact
that on 11.08.2021 respondent no. 5 submitted a request letter for
extension of parking period by giving reference of condition no. 1
of tender notice and thereafter, the Superintendent Engineer had
forwarded the same on 19.08.2021 and ultimately, the said
recommendation / proposal was accepted by the Chief Engineer
Level - II by letter dated 31.08.2021. After examining all these
aspects, what we have observed is that there was clear breach of
tender condition since stamp duty was not furnished by
respondent no. 5 and parking was handed over to respondent no.
5 much earlier i.e. on 08.03.2019 though as per condition no. 9,
successful bidder has to furnish stamp duty and then, next step
was to execute the agreement but in connivance with official
respondents undue advantage has been given to respondent no. 5
by handing over the parking area. The connivance of the
respondents officials cannot be ruled out, particularly, when only
two firms were declared to be technically responsive and both the
firms are owned by the real brothers and their addresses are also
same and on the same date, they had uploaded their bids from

same IP address.

34. It is very surprising that for finalizing the tender process
Superintendent Engineer himself constituted a four-member
Committee, in which, he himself was inducted as Chairman and

declared one of the bidders i.e. respondent no. 5 as successful

bidder.
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35.  What was the justification for constitution of the Committee
and if that Committee was constituted and then, what was
justification, on the part of the Superintendent Engineer for
inducting himself as the Chairman of that Committee. The
conduct of the then Superintendent Engineer appears to be very
doubtful, which shows that the respondent no. 5 was given
undue advantage, which is evident from the fact that under the
garb of condition no. 1 of tender notice, respondent no. 5
requested for extension of 400 days but the Chief Engineer

granted the approval of 629 days.

36. We have also examined that audit report and in the audit
report certain observations were made that the manner, in which
contract was awarded, the manner, in which rate of parking fee
was increased and time of parking was reduced, the manner, in
which without depositing the stamp duty and without execution
of agreement, area of parking was handed over to respondent no.
5 and when explanation was called from the department, the
explanation was not specific and ultimately, the audit team came
to the conclusion that revenue loss was caused to the public

exchequer.

37. Now, so far as grant of extension of 629 days is concerned,
in reference to this, the Court has gone through the condition no.
1 of the tender and on perusal of this condition, it reveals that if
there is any restriction or prohibition, the respondents should
place all record those documents but it is very strange that no
such documents are brought on record at any point of time,
which itself reveals there is no such document declaring the said

parking as zero zone or containment zone.

38. Learned counsel for the petitioner gives reference of letter

of Chief Engineer dated 21.11.2022 and this letter pertains to the
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extension, which was sought by the respondent no. 5 and what
the Chief Engineer has observed in this letter is that if there is any
declaration of zero zone of this parking area, then document
should be available in the department and this letter clearly
mentioned that there is no such record available with the

department for declaring the said parking area as zero zone.

39. Learned counsel for the petitioner submits that respondents
could not brought on record even in the counter affidavit
document declaring the said parking as zero zone or containment
zone, despite this, extension was granted. In reference to Kumbh
Mela, learned counsel for the petitioner submits that Kumbh
Mela took place from 01.04.2021 to 31.04.2021 and this period is of
only 30 days and in the counter affidavit, no such document has
brought on record, in order to establish that during Kumbh Mela
the authorities had taken over the possession of parking from

respondent no. 5.

40. Learned Chief Standing Counsel could not brought any
document declaring such parking as zero zone or containment
zone and further could not place before this Court, at any point of
time that during Kumbh Mela parking area was taken back and
with regard to chart, as enclosed in the counter affidavit, no
justification has been given in reference to the office letter, which
was brought on record by the petitioner in the writ petition,
which is office memo issued by Superintendent Engineer dated
17.08.2021 wherein the number of vehicles parked in the said
parking till 15.08.2021 was given whereas in the chart appended
to the counter affidavit figures as given are not tallied with the
said office memo. Learned State Counsel could not justify their

stand in respect of wrong figures, as given in the chart appended
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with the counter affidavit and most surprisingly, this chart was

prepared and signed by the Chief Engineer on 20.07.2023.

41. Though compilation of different Circulars issued by
Government of India during Covid 19 Pandemic were also
brought on record and this Court also perused the same but it
appears by producing these Circulars, counsel for the
respondents could not justify their stand on what basis extension
was granted and they also failed to establish actually parking was
functional or not, during Covid - 19 pandemic period whereas
their own document i.e. office memo dated 17.08.2021 itself
established that parking was functional, as in the office memo
reference of different vehicles parked in the parking has been

given.

42.  Counsel for the respondent could not justify their stand for
increasing the parking fees and reducing the time of parking of
vehicles. There is no basis or rationale behind this. It appears that
only to give undue advantage and benefit to respondent no. 5,

parking fee was increased and time of parking was reduced.

43. Apart from this, we have also gone through the proposal
given by Sharma Trader, who had proposed that he is ready to
take over the parking with cost of Rs. 9,15,00,000/- but it appears
that respondents officials had deliberately not acted upon such
proposal, which was certainly a beneficial proposal in the interest
of public exchequer. This firm had filed Writ Petition (MS) No.
593 of 2013, a reference of which has been given in the office letter
whereby disciplinary proceeding against the then Superintendent
Engineer was dropped. This aspect certainly creates doubt on the
conduct of the official respondents and establishes that they are

in collusion with respondent no. 5.
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44. In view of granting the extension of 629 days for parking to
respondent no. 5, increasing the parking fee and reducing
duration of parking without producing any document relating to
declaration of this parking as zero zone or containment zone,
handing over the parking lot without agreement, this Court has
no option except to condemn the action of respondents officials.
Further, connivance of respondent no. 5 with the official
respondents also cannot be ruled out. Observations of the audit
department also cannot be over looked and that report reveals
that procedure, as adopted for awarding the parking tender to
respondent no. 5, caused revenue loss to the public exchequer.
Grant of extension of parking even before expiry of period of
agreement also creates serious doubt on the conduct of official

respondents.

45. The conduct of the official respondents reveals that since
beginning, respondent authorities favoured respondent no. 5,
firstly by granting him contract for parking and thereafter, by
extending the period of tender, which establishes that respondent
authorities are hand in glove with respondent no. 5, which

caused a huge loss to public exchequer.

46. Therefore, this Court is of the view that the extension, as
granted to respondent no. 5 is absolutely illegal and contrary to
the mandatory condition no. 1 of the tender notice. Accordingly,
the impugned order dated 17.12.2022 passed by Chief Engineer,
Haridwar is quashed. A writ of Mandamus is issued to the
official - respondents to proceed for e-auction to Pantdeep
parking, Haridwar immediately and the process of e-auction
should be completed, strictly as per provisions of the
Uttarakhand Procurement Rules, 2017, within two months from

the date of production of certified copy of this order.
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47. At this juncture, it is relevant to mention that now since this
Court has quashed the impugned order dated 17.12.2022
whereby extension was granted to the respondent no. 5 but
keeping in view of the fact that fresh tender process will take time
for which respondents were granted two months time to
conclude the entire exercise, we are of the view that till such time
tender process is concluded for awarding the contract to run
Pantdeep parking to successful bidder, respondent no. 5 may
continue to run or in alternative, respondents may take decision
for alternative arrangement to run the parking so that public at

large, who visit the holy place Haridwar may not suffer.

48. Since we are of the prima facie view that in the present case,
there is loss to the public exchequer, which has been caused at the
hands of respondents and officials of the respondent -
Department, who appears to be in connivance with the firm
namely M/s Riddhim Associates and M/s Arun Construction,
owned by real brothers, based at District - Amroha, Uttar

Pradesh, so a proper investigation is required in the matter.

49. The Constitution Bench of Hon’ble Supreme Court in State
of West Bengal and Others Versus Committee For Protection of
Democratic Rights, West Bengal and Others, (2010) 3 SCC 571,

observed as under:

“69. ... Being the protectors of civil liberties of the
citizens, this Court and the High Courts have not only the
power and jurisdiction but also an obligation to protect the
fundamental rights, guaranteed by Part 1II in general and
under Article 21 of the Constitution in particular, zealously
and vigilantly.

70. Before parting with the case, we deem it necessary to
emphasise that despite wide powers conferred by Articles 32
and 226 of the Constitution, while passing any order, the
Courts must bear in mind certain self-imposed limitations on
the exercise of these constitutional powers. The very plenitude
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of the power under the said articles requires great caution in
its exercise. Insofar as the question of issuing a direction to
CBI to conduct investigation in a case is concerned, although
no inflexible guidelines can be laid down to decide whether or
not such power should be exercised but time and again it has
been reiterated that such an order is not to be passed as a
matter of routine or merely because a party has levelled some
allegations against the local police. This extraordinary power
must be exercised sparingly, cautiously and in exceptional
situations where it becomes necessary to provide credibility
and instil confidence in investigations or where the incident
may have national and international ramifications or where
such an order may be necessary for doing complete justice and
enforcing the fundamental rights. Otherwise CBI would be
flooded with a large number of cases and with limited
resources, may find it difficult to properly investigate even
serious cases and in the process lose its credibility and
purpose with unsatisfactory investigations.

71. In Minor Irrigation & Rural Engg. Services, U.P. v.
Sahngoo Ram Arya, this Court had said that an order
directing an enquiry by CBI should be passed only when the
High Court, after considering the material on record, comes to
a conclusion that such material does disclose a prima facie
case calling for an investigation by CBI or any other similar
agency. We respectfully concur with these observations.”

50. In the present case, after receiving various complaints,
disciplinary inquiry was initiated against the then Superintendent
Engineer but before this disciplinary proceeding came to its
logical end, it was dropped on unsubstantiated grounds. There
are certain questions that need to be answered like as to how
respondent no. 5 and M/s Arun Construction managed to get
this tender; why the tender stipulated a condition of the bidder
being a “AA” Class contractor registered with the Irrigation
Department was retained, when the tender did not require the
bidders to carry out construction work; why the e-tendering
process was given up and only manual tenders were invited; why
tender notice was not re-advertised when only two bidders i.e.
two firms owned by real brothers, having same address, were left

in the field, to get more tender value; how the experience
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certificate issued by one brother / bidder in favour of the other
brother / bidder was accepted, when the contract in respect
whereof the certificate was issued, could not be sublet or assigned
to another party; how could the contract be awarded without
respondent no. 5 submitting the stamp duty; why the higher
officers gave different figures of parked vehicles; why higher
officers increased the parking fee and reduced the time of parking
without any justification, and; why respondents gave
unnecessary extension for the period of parking; why the
proceedings against the Superintendent Engineer were closed on
the specious ground of a writ petition being pending in this
Court; who are the persons involved in this matter and what is
the estimated amount of loss incurred to the public exchequer
and so on. These are the questions, which can be answered only

through meticulous and impartial investigation only.

51. The conduct of the concerned officials of the respondent
department in awarding the parking contract to respondent no. 5
by giving undue advantage, by ignoring the norms in awarding
the tender prima facie shows that they were in clutches of these
two firms namely M/s Arun Construction and M/s Riddhim
Associates, owned by two real brothers, running their firms from
same place and same address and they appear to be very
influential persons. The involvement of even higher ranking
officers of the State is apparent, as the Superintendent Engineer
managed to have the inquiry against him dropped. If the
investigation is conducted by the State Police Authorities, there
are little chances of fair investigation and it will be nothing, but a
futile exercise. Therefore, this Court is of the view that the
conduct of the concerned officials, who appears to be hand in
glove with the two firms owned by real brothers and the role of

the said two firms should be investigated by an independent
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investigating agency like CBI and as such, after considering the
material on record, this Court comes to the conclusion that the
present matter falls within the principles enunciated by the
Constitution Bench of the Supreme Court and we are satisfied
that the material available on record does disclose a prima facie
case calling for an investigation by the Central Bureau of

Investigation.

52. Therefore, the matter is referred to CBI for proper, impartial

and fair investigation, in accordance with law.

53. Let the copy of this order be sent immediately to the
Director, CBI, New Delhi for doing the needful. All the State
Authorities are directed to preserve the record, and make it over
to the CBI. They are directed to cooperate with the CBI and
render all cooperation and assistance to them. The petition is
allowed, with costs quantified at Rs. 50,000/-, which shall be

payable by the State to the petitioner within four weeks.

VIPIN SANGHI, C.].

RAKESH THAPLIYAL, J.

Dated: 20.10.2023
SKS



