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Reserved on : 23.07.2024
Pronounced on : 21.10.2024

IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 21°" DAY OF OCTOBER, 2024
BEFORE
THE HON'BLE MR. JUSTICE M. NAGAPRASANNA

CRIMINAL PETITION No. 6647 OF 2024

BETWEEN:

MR. MAHANTHESH S. NAGUR
S/0. SIDDAGUNDAPPA,

AGED ABOUT 48 YEARS,
WORKING AS

JUNIOR ENGINEER IN BESCOM,
RESIDING AT UDAYA LAYOUT,
MANGANHALLI,

BENGALURU - 560 060.

... PETITIONER
(BY SRI MADESH V.M., ADVOCATE)

AND:

1. STATE BY KARNATAKA
BY JNANABHARATHI POLICE STATION,
REPRESENTED BY
STATE PUBLIC PROSECUTOR,
HIGH COURT OF KARNATAKA,
BENGALURU - 560 001.

2 . PAPANNA M.,
S/O0. MAHESHAPPA,
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AGED ABOUT 31 YEARS,
NO. 51, MANGANAHALLI,
SULIKERE POST,
YESHWANTHPUR,
BENGALURU CITY,
BENGALURU - 560 060.

... RESPONDENTS

(BY SRI B.N.JAGADEESH, ADDL.SPP FOR R-1)

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF
CR.P.C., PRAYING TO QUASH THE ENTIRE CHARGE SHEET AND
PROCEEDINGS IN C.C.NO.22675/2022 REGISTERED BY THE
JNANABHARATHI POLICE STATION, PRESENTLY PENDING ON THE
FILE OF XLVI ADDL. CMM AT BENGLAURU (46'" ACMM) FOR
OFFENCES P/U/S 285, 427, 304(A) OF IPC, 1860 MARKED AT
(ANNEXURE-D) AND GRANT SUCH OTHER RELIEFS AS THIS
HONBLE COURT DEEMS FIT AND PROPER UNDER THE
CIRCUMSTANCES OF THIS CASE.

THIS CRIMINAL PETITION HAVING BEEN HEARD AND
RESERVED FOR ORDERS ON 23.07.2024, COMING ON FOR
PRONOUNCEMENT THIS DAY, THE COURT MADE THE FOLLOWING:-

CORAM: THE HON'BLE MR JUSTICE M.NAGAPRASANNA

CAV ORDER

The petitioner is before this Court calling in question
proceedings in C.C.No0.22675 of 2022 pending before the 46™

Additional Chief Metropolitan Magistrate, Bengaluru arising out of
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crime in Crime No0.95 of 2022 for offences punishable under

Sections 285, 427 and 304A of the IPC.

2. Facts, in brief, germane are as follows:-

The petitioner is an employee of BESCOM working in the
cadre of Junior Engineer. It is the case of the prosecution that on
23-03-2022 at about 2.00 p.m. one Shivaraj had gone to
Chikkabashti to book Shivahalli Smartha Bhavan for the purpose of
his daughter’'s engagement. After booking the hall, Shivaraj and
his daughter were returning home on a two wheeler and at about
3.10 p.m. they were near Sri M. Vishveshwaraiah Layout,
Manganahalli Nice Road Bridge next to the transformer of BESCOM.
At that time the transformer beside the road-side burst. Due to the
burst, the old spilled over from the transformer caught fire and
directly fell on Shivaraj and his daughter; both of whom sustained
grave burn injuries. Immediately, they were shifted to Victoria
hospital where they succumbed to injuries. Thereafter a crime
comes to be registered against the officials of BESCOM in Crime

No.95 of 2022 for offences punishable under Sections 285, 338 of
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the IPC. The Police conduct investigation and the investigation
leads to filing of charge sheet for the aforesaid offences including
the offence under Section 304A of the IPC. The concerned Court
takes cognizance of the offence against the petitioner and 3 others.
The petitioner is arrayed as accused No.2. Taking of cognizance and
continuance of trial has driven the petitioner to this Court in the

subject petition.

3. Heard Sri V.M. Madesh, learned counsel appearing for the
petitioner and Sri B.N. Jagadeesh, learned Additional State Public

Prosecutor appearing for respondent No.1.

4. The learned counsel appearing for the petitioner would
vehemently contend that the petitioner has got nothing to do with
the bursting of the transformer, as it has accidentally happened and
for such accident negligence cannot be attributed against the
petitioner who is the Junior Engineer in BESCOM and it was the role
of other accused who are contractor and others who had to upkeep
the transformer and their non-maintenance of the transformer

could have led to the mishap, for which the petitioner cannot be
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punished for the offence punishable under Section 304A of IPC
which is death by rash and negligent act. It is his submission that
the act of the petitioner is neither negligent nor rash for attracting

the offence under Section 304A of the IPC.

5. Per contra, the learned Additional State Public Prosecutor
would vehemently refute the submissions to contend that the
petitioner is directly responsible for the upkeep of the transformer
in his area. It is not in dispute that he is the officer in-charge to
patrol and keep the transformer out of danger. It is his submission
that complaints were pending before the BESCOM to set right the
transformer and it has not been done. Therefore, it is his
submission that the petitioner and others should face trial and come

out clean.

6. I have given my anxious consideration to the submissions
made by the respective learned counsel and have perused the

material on record.
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7. The afore-narrated facts though not in dispute, it becomes
necessary to draw the link in the chain of events. The deceased
Shivaraj and his daughter were travelling on a motorcycle. At
about 3.10 p.m., they were besides the transformer, a transformer
which comes within the jurisdiction of the petitioner, who was the
Junior Engineer for the area in BESCOM. When they come near the
transformer, there is leakage of oil and bursting of transformer.
Due to the leakage of oil, the transformer catches fire and the fire
falls on Shivaraj and his daughter, which caused grave burn
injuries. They were admitted to the hospital where they succumbed
to injuries. A complaint comes to be registered immediately for the
burn injuries suffered by both the deceased. The complaint is filed
by an onlooker i.e., the complainant, who is said to be the relative

of the deceased, reads as follows:
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SoBIrie o,

In the interregnum, the two, who had suffered grave injuries
succumbed to the same. The Police conduct investigation and file a
final report/charge sheet now adding the offence under Sections
427 and 304A of the IPC. The summary of the charge sheet as
obtaining in Column No.7 reads as follows:

300. 285, 427, 304 (2) V2.

8 Fpemotneden Be3od Sowo o4 3O 3038 o-1 esdredady Porded Snd
Borfed end 3-4 eVB et WT90 WORTIINT Seahe D) ToVI Fe3B-1 TY
VB3 92)0DodTTNAR, -2 D) »-3 3deedriwd. 30ab ewdaboddoeNiwe SR
Se830080), -4 eBredady BRTMHAEN B8wedd et 3,0 Wortded wISe3,T
SNSBODHS BB 3)3TY B ;6590 NINTY BUT FeBBe0BD), o-1 Bod -3
OT0 Soab @l gameIetd @pdes’ Tome JSTBYS VD, BFEN0T LB derfew?)
riees® SOrf 79 D) 136 Se DT w¥rieodod BT LLBBTENY WYS0H ATEBES
Borie IR DO B3 ASFEE, - TN, LoFI0SE e Tomo ITBYS
7 £3B0dy WEITEAD 6 Fe WE'R DoNSBE, Bway TI0D &§,7F Teed BoZ* 92018
Se 2 B VISBIZ 250 deiee Tyt ToRFFD I S0SSeS Sosd 38
80d s} 3-4 SoriPoBee V0N TST* T, 3N, esrrent 20d 38 FoDAW), B3
BeF - BeJomd B WDHAW, B W} YPeahTR Tog-11 00T Tg-15 BB Horie RSTD
QB@rert 5 TR0 R WA 29,0 WBBZORLR Sebd , VeBFTR IB owo Jo 4 T
303 @-1 8038 ©-3 TSD) AT Swoesery@e B B, Y3

e, D00 R, T Fovd, ION ITeDH VBT B3esd JVEZSI SPped,
3D, Torfabe V3T, *BO0T LF0F 23/03/2022 IO mmﬁ 12-40 Bod 12-50
Rotdod IS JIBO 39, FTCoNoT B! B3 wdbef Feehdq D) edvef
DBANAEG B 39T ToZ-11 TTDH 19127 83 508 Bedh AR, IBO BT 39,0



VERDICTUM.IN

B, BB BRI RPMBY @ DYV IIFFFOG -4 esTLedD TB 12-50
Hotdobe) TORF elnerd RBEROBL, wP8 SE~h B TedR i Woa,0 wdEdRer
Srobd Jedesnt), 8O0 HED ©3ed JVFEET D) WeaTwdIIV0T IEO
8R0S wrt anRPde P70 ©BZONEN DRk Add ARTOT B BN BI0E:-
23/03/2022 Dot BT, 3-10 Notledd) BBO LF, VR BoBOS TWoeRDOT
SOBIFBE BYRT 39,087 S0 BUNBY SePEe0T B FoT odady Iob
RSt 10 eestf TRTBBON U,T, 8 SAHBO SOSSe3T 3,3 TFobE Beomo
83T S0 30-04-20-4926 O &, g DIBNCO Feerb3G BorFBYW ToIT
2S00 50 TR D) BTT B B33, 18 IBF BIT Fowprr e e Sder
Sb3 Bodah Wiy eud) Moded BTABT ey MabrveRd, B 83 ToB=
Sompnr Dy, Been IDHTANE SWTNE, FTO MWV 3831 Jdeedair
833 CeOATTR IB 333, FUBBWNT BT BF T3, @) T T)BREODDHIT.
B, 38 DoBs <ty FeeNFO0T T3 3T00s TS0 FodB g2 T[OM IR
40,000/- TAMYE) JE, EV0EPNDHIT.

2l

8 DFFUIN Fowo Jo 4 3O 308 -1 00T -4 T3T ¥3ed AVEZIT DA
Be30w303RTe F0RTNDYD ST B)BBLIHRBOOT STREINY ING Bs
ee),08 BuONY eoh Bdeesn BL), FOIDLS.”

The summary of the charge sheet clearly pins down the accused.
One of the accused is the petitioner. The submission is that he is
not responsible for what has happened, as the acts are neither rash
nor negligent. He seeks to place reliance upon a judgment in the
case of VISHWAS V. v. STATE OF KARNATAKA'. The said
judgment is wholly inapplicable to the facts of the case at hand.

The facts in the said judgment were that Architect of a building was

12022 SCC OnLine Kar 1541
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hauled up for offence under Section 304A of the IPC. The Architect
after having designed the building has nothing to do with what
happened in the building. Therefore, it was held that there was no
rash or negligent act on his part. In the said judgment this Court

has held as follows:

A\Y

10. Section 304A of the IPC reads as follows:

“304A. Causing death by negligence.-Whoever
causes the death of any person by doing any rash or negligent
act not amounting to culpable homicide, shall be punished with
imprisonment of either description for a term which may extend
to two years, or with fine, or with both.”

11. Section 304A of the IPC has two components in it.
The result of death should be out of rash or negligent act by the
accused. Section 304A of the IPC mandates that whoever
causes death of any person by doing any rash or negligent act
not amounting to culpable homicide be punished. Therefore, the
act should be either rash or negligent.

12. The petitioner, as stated earlier, is an Architect who
had designed the building and had given it to the owner in
terms of the agreement. The owner had entrusted the work of
construction to accused No. 1 under whom the worker on the
day working and unfortunate incident of his death happened. It
cannot be said that design of the house by the petitioner was an
act of rash or negligence that had caused the death of the
worker. It would be too far to stretch Section 304A of the IPC to
contend that a person who had designhed the house is
responsible for death of a worker while undertaking construction
under a contractor. In this regard reference is made to the three
Judge Bench judgment of the Apex Court in the case
of AMBALAL D. BHATT v. STATE OF GUJARAT wherein it is held
as follows:
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“10. It appears to us that in a prosecution for an offence
under Section 304-A, the mere fact that an accused
contravenes certain rules or regulations in the doing of an act
which causes death of another, does not establish that the
death was the result of a rash or negligent act or that any such
act was the proximate and efficient cause of the death. If that
were so, the acquittal of the appellant for contravention of the
provisions of the Act and the Rules would itself have been an
answer and we would have then examined to what extent
additional evidence of his acquittal would have to be allowed,
but since that is not the criteria, we have to determine whether
the appellant's act in giving only one batch number to all the
four lots manufactured on November 12, 1962, in preparing
Batch No. 211105, was the cause of deaths and whether those
deaths were a direct consequence of the appellants' act, that is,
whether the appellants' act is the direct result of a rash and
negligent act and that act was the proximate and efficient
cause without the intervention of another's negligence. As
observed by Sir Lawrence Jenkins in Emperor v. Omkar
Rampratap [(1902) 4 Bom LR 679] the act causing the deaths
“must be the causa causans; it is not enough that it may have
been the cause sine qua non”. This view has been adopted by
this Court in several decisions. In Kurban Hussein
Mohammedali Rangwala v. State of Maharashtra, [(1965) 2
SCR 622] the accused who had manufactured wet paints
without a licence was acquitted of the charge under Section
304-A because it was held that the mere fact that he allowed
the burners to be used in the same room in which varnish and
turpentine were stored, even though it would be a negligent
act, would not be enough to make the accused responsible for
the fire which broke out. The cause of the fire was not merely
the presence of the burners within the room in which varnish
and turpentine were stored, though this circumstance was
indirectly responsible for the fire which broke out, but was also
due to the overflowing of froth out of the barrels. In Suleman
Rehiman Mulani v. State of Maharashtra [(1968) 2 SCR 515]
the accused who was driving a car only with a learner's licence
without a trainer by his side, had injured a person. It was held
that that by itself was not sufficient to warrant a conviction
under Section 304-A. It would be different if it can be
established as in the case of Bhalchandra alias Bapu v. State of
Maharashtra [(1968) 3 SCR 766] that deaths and injuries
caused by the contravention of a prohibition in respect of the
substances which are highly dangerous as in the case of
explosives in a cracker factory which are considered to be of a
highly hazardous and dangerous nature having sensitive
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composition where even friction or percussion could cause an
explosion, that contravention would be the causa causans.”

13. The Apex Court clearly holds that cause of death
should be a direct consequence of the act of the accused and
that should be an act either rash or negligent and proximate to
the cause of such death. By no stretch of imagination the
petitioner can be hauled into the proceedings for offences
punishable under Section 304A of the IPC in the light of the fact
that he was in any way neither responsible for construction nor
was he present at the place of construction nor even had any
proximity to the act which was either rash or negligent...”

The offence therein would in no manner become applicable to the
case at hand. In the case at hand, the petitioner was responsible
for the upkeep of the transformer despite it being contracted out or
not. It is his responsibility for such patrolling and maintenance of
the transformer. The act of the petitioner may not be rash, but it is
undoubtedly negligent. The said finding is not rendered in the air.
After the accident, the Electrical Inspectorate was asked to conduct
an enquiry as to the reason behind the mishap. The Electrical
Inspectorate gives its report. The preamble of the report and
opinion read as follows:

“OBF3T v3dRe3I:

1. 85 2303 OTFIBY) DONIHY, BWa) TIAD, FBOF 205 ADHD VYIBITZ T
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Explosion vent zeabeddsniedd 3,09 ©03 sxadiestod expand N ©3
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ABedd Borie BOIBEY, WePO' WVSRY BOTBFET DTUZBobIY ZTRPT B
VBFITY, SYTBBBBow heedp eesd, VYT MVUING. 83doB Worided Ty
Rdwoe BosIdvor BeoBead IDE T9HBT (DTFSB DR IS Fed3r
RBooRT 8hriwh)-20108 dabah Fosd-12(1)3 evyozrSareNh3d.”

(Emphasis added)

The Electrical Inspectorate clearly observes that BESCOM officers
who are responsible should have checked oil leakage in the
explosion vent and repaired it intermittently and if that had been
done the mishap could have been easily avoided. Therefore, there

has been dereliction of duty on the part of the officers of BESCOM.

8. Reference being made to the judgments of the Apex Court

in the cases of CHERUBIN GREGORY V. STATE OF BIHAR? and

1963 SCC OnLine SC 70
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SUSHIL ANSAL V. STATE?, would be apposite. The Apex Court in

the case of CHERUBIN GREGORY supra has held as follows:

A\Y

4. The voltage of the current passing through the naked
wire being high enough to be lethal, there could be no dispute
that charging it with current of that voltage was a “rash act”
done in reckless disregard of the serious consequences to
people coming in contact with it.

7. Learned counsel, however, tried to adopt a different
approach. The contention was that the deceased was a
trespasser and that there was no duty owed by an occupier like
the accused towards the trespasser and therefore the latter
would have had no cause of action for damages for the injury
inflicted and that if the act of the accused was not a tort, it
could not also be a crime. There is no substance in this line of
argument. In the first place, where we have a Code like the
Indian Penal Code which defines with particularity the
ingredients of a crime and the defences open to an accused
charged with any of the offences there set out we consider that
it would not be proper or justifiable to permit the invocation of
some Common Law principle outside that Code for the purpose
of treating what on the words of the statute is a crime into a
permissible or other than unlawful act. But that apart, learned
counsel is also not right in his submission that the act of the
accused as a result of which the deceased suffered injuries
resulting in her death was not an actionable wrong. A trespasser
is not an outlaw, a caput lupinem. The mere fact that the person
entering a land is a trespasser does not entitle the owner or
occupier to inflict on him personal injury by direct violence and
the same principle would govern the infliction of injury by
indirectly doing something on the land the effect of which he
must know was likely to cause serious injury to the trespasser.
Thus in England it has been held that one who sets spring-guns
to shoot at trespassers is guilty of a tort and that the person

3(2014)6 SCC 173
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injured is entitled to recover. The laying of such a trap, and
there is little difference between the spring-gun which was the
trap with which the English Courts had to deal and the naked
live wire in the present case, is in truth “an arrangement to
shoot a man without personally firing a shot”. It is, no doubt,
true that the treaspasser enters the property at his own risk and
the occupier owes no duty to take any reasonable care for his
protection, but at the same time the occupier is not entitled to
do wilfully acts such as set a trap or set a naked live wire with
the deliberate intention of causing harm to trespassers or in
reckless disregard of the presence of the trespassers. As we
pointed out earlier, the voltage of the current fed into the wire
precludes any contention that it was merely a reasonable
precaution for the protection of private property. The position as
to the obligation of occupiers towards trespassers has been
neatly summarised by the Law Reform Committee of the United
Kingdom in the following words:

“The trespasser enters entirely at his own risk, but
the occupier must not set traps designed to do him bodily
harm or to do any act calculated to do bodily harm to the
trespasser whom he knows to be or who to his knowledge is
likely to be on his premises. For example, he must not set
man-traps or spring-guns. This is no more than ordinary
civilised behaviour.”

Judged in the light of these tests, it is clear that the point
urged is wholly without merit.”

Further, the Apex Court in the case of SUSHIL ANSAL supra, has

held as follows:

n

104. That brings us to the question whether and if so
what is the effect of a statutory obligation to care for the safety
of the visitors to a cinema hall, where a duty to care otherwise
exists under the common law. The answer can be best provided
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by a reference to the English decision in Lochgelly Iron & Coal
Co. Ltd. v. M'Mullan [Lochgelly Iron & Coal Co. Ltd. v. M'Mullan,
1934 AC 1 (HL)] . A reading of this case would suggest that
where a duty of care exists under the common law, and this
duty is additionally supported and clarified by the statutory
provisions, a breach of the statutory duty would be proof
enough of negligence. It would not be open to the defendant in
such a case to argue that the harm was not foreseeable, since
“the very object of the legislation is to put that particular
precaution beyond controversy”.

105. The import and significance of M'Mullan case
[Lochgelly Iron & Coal Co. Ltd. v. M'Mullan, 1934 AC 1 (HL)] is
explained in Clerk & Lindsell on Torts (20th Edn.) as follows:

“In Lochgelly Iron & Coal Co. Ltd. v. M'Mullan
[Lochgelly Iron & Coal Co. Ltd. v. M'Mullan, 1934 AC 1 (HL)]
, the House of Lords came close to equating an action for
breach of statutory duty with an action in negligence. Lord
Atkin said that all that was necessary to show

‘is a duty to take care to avoid injuring; and if the
particular care to be taken is prescribed by statute, and the
duty to the injured person to take the care is likewise
imposed by statute, and the breach is proved, all the
essentials of negligence are present’. (AC p. 9)

Negligence did not depend on the Court agreeing
with the legislature that the precaution ought to have been
taken, because the “very object of the legislation is to put
that particular precaution beyond controversy”. On this
approach breach of a statutory duty constitutes negligence
per se, but it applies only to legislation which is designed to
prevent a particular mischief in respect of which the
defendant is already under a duty in common law. Failure to
meet the prescribed statutory standard is then treated as
unreasonable conduct amounting to negligence, because a
reasonable man would not ignore precautions required by
statute, and the defendant cannot claim that the harm was
unforeseeable because the legislature has already
anticipated it. The statutory standard “crystallises” the
question of what constitutes carelessness. On the other
hand, where legislation does not deal with circumstances in
which there is an existing common law duty, then, unless
expressly stated, breach of the statute would not give rise
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to an action, because the damages may greatly exceed the
penalty considered appropriate by the legislature.”

115.2. The second and equally important dimension
relevant to the duty of an occupier of a cinema theatre concerns
the statutory provisions that regulate such duties and make
certain safety measures essential. As previously discussed, the
effect of such statutory provisions where the nature of care is
specifically outlined is that an occupier cannot argue in defence
that any danger arising out of violation or non-adherence to the
provisions of the statute was not reasonably foreseeable by him.
The decision of the House of Lords in Lochgelly case [Lochgelly
Iron & Coal Co. Ltd. v. M'Mullan, 1934 AC 1 (HL)] succinctly
explains “the effect of an additional statutory burden cast upon
an occupier where a common law duty already exists”.

9. It also becomes germane to notice the fact that there are
several complaints, before the fateful day, to rectify the defect in
the transformer. The Police, on investigation, have appended those
complaints to the charge sheet. These are undisputed facts. Prima
facie negligence is writ large gqua the petitioner, or other accused in
the case at hand. Therefore, there is no warrant to interfere with

the on-going trial against the petitioner.

10. Heavy reliance is placed by the petitioner on the fact that

the wife of the deceased has been paid ¥20,00,000/- compensation

on the death of the husband and the daughter and, therefore, in
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the light of compensation being paid, the petitioner should be
absolved of the crime. The said submission is preposterous to say
the least. Payment of any amount of compensation by BESCOM,
can by no stretch of imagination absolve the officers of the
allegation of dereliction of duty. It is altogether a different
circumstance that the family of the deceased is consoled by
payment of compensation. The petitioner who is charged with
dereliction of duty along with AEE and AE should necessarily come
out clean in the trial. Payment of compensation can never override
or mask the allegation of dereliction of duty. Today the incident
may have happened to the deceased and it can happen to others if
the officers are left off the hook on the ground that compensation is

paid to the family of the deceased.

11. Finding no merit in the petition, I pass the following:

ORDER

() Criminal Petition stands rejected.
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(i) It is made clear that the observations made in the
course of the order are only for the purpose of
consideration of the case of petitioner under Section
482 of Cr.P.C. and the same shall not bind or
influence the proceedings pending against him or

any other accused.

Consequently, I.A.No.1 of 2024 also stands disposed.

Sd/-
(M. NAGAPRASANNA)

JUDGE
Bkp

CT:MJ



