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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
WRIT PETITION (L) NO.9792 OF 2023

Date: 2024.09.20
17:42:55 +0530

Kunal Kamra, ]
Indian Inhabitant aged 34 years, ]
Residing at C-33 Kataria Colony, ]
Caddel Road, Mahim, Mumbai 400016 ] ...Petitioner.
Versus

Union of India, ]
Represented by the Secretary, Ministry |
of Electronics and Information |
Technology, having its office at ]
Electronics Niketan, 6 CGO Complex, ]
Pragati Vihar, Lodhi Road, ]

]

New Delhi — 110 003 ...Respondent.

WITH
WRIT PETITION (L) NO.14955 OF 2023

Editors Guild of India,

Having their registered office B-62 ]

Gulmohur Park (first floor), ]

New Delhi 100 049 ] ....Petitioner.

Versus

1] Union of India,

Ministry of Electronics and Information
Technology, having office at Electronics
Niketan, 6 CGO Complex, Pragati Vihar,
Lodhi Road, New Delhi 110 003

2] Union of India,

Ministry of Law and Justice, having
office at 3™ floor, C Wing Lok Nayak
Bhavan, Khan Market,

[ R S S T S Ry ST Ry S [y S By S Ry S—

1/99

;21 Uploaded on - 20/09/2024 ::: Downloaded on -21/09/2024 10:32:31 :::



VERDICTUM.IN

1 & 2-WPL-9792-14955-23 & WP-7953-23-j.doc
New Delhi -110 003

3] Union of India,

Ministry of Information and
Broadcasting, having office at Shastri
Bhavan, New Delhi 110 003

WITH

bdp-sps

...Respondents

INTERIM APPLICATION (L) NO.17704 OF 2023

IN

WRIT PETITION (L) NO.14955 OF 2023

1] News Broadcasters & Digital
Association, Through its Secretary

|
|

General, Mrs Annie Joseph, Age-67 years]

Registered Office at : FF-42, Omaxe
Square, Commercial Centre, Jasola,
New Delhi 110 025.

2] Bennett, Coleman & Company
Limited, Through its Authorized
Signatory Mr Sanjay K. Agarwal,

Age — 54 years, having office at Trade
House, Ground Floor, Kamala Mills
Compound, Sepnapati Bapat Marg,
Lower Parel, West, Mumbai-400 013

3] M/s TV 18 Broadcast Limited,
Through its Authorized Signatory

Mr. Satyajit Sahoo, Age — 39 years,
having Office at Empire Complex, 414,
Senapati Bapat Marg, Lower Parel
West, Mumbai 400 013
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In the matter between

Editors Guild of India

having their registered office at B-62
Gulmohur Park (first floor),

New Delhi 100 049 .... Petitioner

Versus

1] Union of India, ]
Ministry of Electronics and Information |
Technology, having office at Electronics |
Niketan, 6 CGO Complex, Pragati Vihar, |
Lodhi Road, New Delhi 110 003 |
|
|
|

2] Union of India,

Ministry of Law and Justice, having

office at 3™ floor, C Wing Lok Nayak ]
Bhavan, Khan Market, ]
New Delhi -110 003 ]

3] Union of India,
Ministry of Information and
Broadcasting, having office at Shastri

Bhavan, New Delhi 110 003 ...Respondents

WITH
(CIVIL APPELLATE JURISDICTION)
WRIT PETITION NO.7953 OF 2023

Association of India Magazines, ]
Registered office at E-3 Jhadenwalan ]
Estate, New Delhi 110 055. |
Through its President Srinivasan B, R/O |
Gemini House, Old No0.58, new No.36, ]
3™ Main Road, Gadhinagar, Adyar |

] .

Chennai 600 020 ... Petitioner.
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Versus
Union of India, ]
Through the Secretary Ministry of ]
Electronics and Information Technology |
having office at Electronics Niketan, ]
|

6 CGO Complex, Pragati Vihar, Lodhi
Road, New Delhi 110 003 ] ..... Respondent.

Mr. Navroz Seervai and Mr. Darius Khambata,
Senior Advocates with Ms. Arti Raghavan, Advocate
instructed by Ms. Meenaz Kakalia, Advocate for the Petitioner

in WP(L) N0.9792 of 2023.

Mr. Shahdan Farasat with Mr. Bimal Rajsekhar, Advocates
for the Petitioner in WP(L) No.14955 of 2023.

Mr. Gautam Bhatia instructed by Ms. Aditi Saxena,
Advocates for the Petitioner in Writ Petition No.7953 of 2023.

Mr. Tushar Mehta, Solicitor General with Mr. Devang Vyas,
Additional Solicitor General, Mr. Rajat Nair, Mr. Gaurang
Bhushan, Mr. Aman Mehta, Mr. Advait M. Sethana, Mr. D.P.
Singh, Mr. Sheelang Shah, Ms. Savita Ganoo, Ms. Anusha
Amin, Ms. Vaibhavi Choudhary, Mr. Devanshu Gupta,
Advocates and Mr. Bhuvanesh Kumar, Additional Secretary,
Mr. Prithul Kumar, Joint Secretary, Mr. Vikram Sahay,
Director & Mr. Ritesh Kumar Sahu, Scientist D, Mr. Kshitij
Aggarwal, Dy. Director, Mr. Chinna Swami, Scientist for the
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Respondents-UOI in all the above matters (through V.C.)

Mr. Arvind Datar, Senior Advocate (through V.C.) alongwith

Ms. Nisha Bhambani,

Manghani, Rahul

Unnikrishnan, Ms. Drushti Gala instructed by Mr. Gautam

Jain, Advocates for the Applicants/Intervenors in Interim

Application (L) No.17704 /2023 in WPL/14955/2023.

CORAM :

A.S. CHANDURKAR, J.

The arguments were concluded on: 08/08/2024

::: Uploaded on

- 20/09/2024

::: Downloaded on

The Opinion is expressed on :20/09/2024
OPINION:
Particulars Paragraphs
A Facts leading to the reference 2
B Judgments of the Division Bench 3-5
C Consideration of interim relief 6
D Proceedings before the Supreme Court 7
E Submissions on behalf of the Petitioner in
WP(L) No.9792 of 2023 8-13
F Submissions on behalf of the Petitioner in
WP(L) No.14955 of 2023 14
G Submissions on behalf of the Petitioner in
Writ Petition No.7953 of 2023 15
H Submissions on behalf of the applicants in
Interim Application (L) No.17704 of 2023. 16-20
I Submissions on behalf of Union of India 21
J Scope under Clause 36 of the Letters Patent 22-23
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K Points on which either there is no difference
of opinion or an opinion is expressed only by 24-25
one learned Judge of the Division Bench.
L Relevant constitutional and statutory
provisions. 26
M Opinion on the points of difference.
_______________________________________________________ 27-36
(a) Article 19(1)(a) and Article 19(2) of the
Constitution of India.
(b) Violation of Article 19(1)(g) read with 37-38
Article 19(6).
(c) Violation of Article 14 as the
Government itself is the final arbiter in its| 39-40
own cause.
(d) Knowingly and intentionally. 41-42
(e) Expression “fake or false or misleading”.
43-44
(f) The impugned Rule being ultra vires the 45
Act of 2000.
(g) Chilling effect of the amended Rule. 46-48
(h) Saving the impugned Rule by reading it
down as well as on the basis of concession off, 49-52
the law officer.
(i) Aspect of proportionality. 53-55
N Conclusions 56-58
6/99
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1] The present proceedings arise pursuant to the reference
made under the provisions of Chapter-I Rule 7 of the Bombay
High Court Appellate Side Rules, 1960 read with Section 98
of the Code of Civil Procedure, 1908 and Clause 36 of the
amended Letters Patent of the Bombay High Court so as to
render an opinion on the points of difference recorded by the

learned Judges constituting the Division Bench that heard

the present batch of writ petitions.

A] Facts leading to the reference:

2] The validity of Rule 3(1)(b)(v) of the Information
Technology (Intermediary Guidelines and Digital Media Ethics
Code) Rules, 2021 (“the Rules of 2021”7, for short) as amended
on 06/04/2023 is the subject matter of challenge in this
batch of writ petitions. The proceedings were decided on
31/01/2024 by the Division Bench of G.S. Patel & Dr. Neela
Gokhale, JJ. G. S. Patel, J (as his Lordship then was) struck
down the amendment to Rule 3(1)(b)(v) of the Rules of 2021
as being ultra vires the provisions of Articles 14, 19(1)(a) and

19(1)(g) of the Constitution of India, Section 79 of the
7/99
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Information Technology Act, 2000 (“the Act of 20007, for
short) and also being in violation of the principles of natural
justice. Dr. Neela Gokhale, J. upheld the validity of the said
Rule holding the same to be not violative of Articles 14 and
19(1)(a) of the Constitution of India. She held that the said
Rule was not ultra vires the provisions of the Act of 2000 nor
was it contrary to the judgment of the Supreme Court in
Shreya Singhal vs. Union of India, 2015 INSC 257. It was also
held that the exemption under Section 79 of the Act of 2000
would cease to operate only if the offensive information as
provided in the said Rule affected any restriction under

Article 19(2) of the Constitution of India.

B] Judgments of the Division Bench:

3] At the outset, it would be necessary to refer to the
differing judgments of the learned judges constituting the
Division Bench since the Reference Court has been called
upon to hear the parties on the point/points of difference in

the opinions rendered by the learned Judges. Broadly,

8/99
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Patel J wupheld the challenge raised on behalf of the
petitioners and declared the impugned Rule to be ultra vires
the provisions of Article 19(1)(a) read with Article 19(2),
Article 19(1)(g) read with 19(6) and Article 14 of the
Constitution. It was also violative of the principles of natural
justice as well as ultra vires Section 79 of the Act of 2000. It
also failed to satisfy the test set out in the decision in Shreya
Singhal (supra) especially on the aspects of overbreadth and
vagueness. Absence of the manner in which the Rule was to
work itself out was also found relevant for striking down the

said Rule. Thus, the amendment of 2023 to Rule 3(1)(b)(v) of

the Rules of 2021 was struck down.

4] Dr. Gokhale J, on the other hand concluded that
Section 79(3)(b) having been read down in Shreya Singhal
(supra) to include those matters relatable to restrictions in
Article 19(2), the exemption would cease to operate only if an
offensive opinion affected any restriction under Article 19(2)
of the Constitution of India. The words “reasonable effort” did
not mean “take down” as the only option and the option of

issuance of “disclaimer” was not pre-empted by the impugned

9/99
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Rule. It was further held that the remedy of approaching the
Grievance Redressal Mechanism as well as the Appellate
Authority thereafter was a sufficient safeguard and the Rule
was not violative of Article 14 on the ground that the FCU
comprised of Government officials alone. The learned Judge
held that a challenge to potential abuse by the FCU on the
basis of apprehension was not maintainable and to that
extent the challenge was premature. The words “fake” or
“false” or “misleading” as found in the amended Rule were to
be understood in the ordinary sense of their meaning and
that the said Rule did not suffer from the vice of vagueness.
It also met the test of proportionality and the measures
adopted by the Government were consistent with the object of
the law. The impact of encroachment on a fundamental right
was not disproportionate to the benefit that was likely to
ensue. On these counts, it was held that Rule 3(1)(b)(v) of the

Rules of 2021 as amended in 2023 was not liable to be struck

down. Its validity was upheld.

5] In the present context, it would be necessary to note

that after expressing its differing opinions, the Division Bench

10/99
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in its order dated 06/02/2024 while considering the Interim
Applications observed in paragraphs 3 and 4 that it was not
necessary to note the points of disagreement or difference
since the parties to the proceedings agreed that there was
disagreement on every aspect of the matter. The question
therefore was, whether the impugned Rule was or was not
ultra vires and unconstitutional. From the aforesaid, it is
clear that there is a difference of opinion on the principal
question arising in the writ petitions as to whether the

provisions of Rule 3(1)(b)(v) of the Rules of 2021 as amended

in 2023 are unconstitutional or not.

C] Consideration of interim relief:

6] In the light of the aforesaid differing opinions, the
proceedings have been placed before this Court for rendering
an opinion on the said differences so as to thereafter enable
the Division Bench to decide the proceedings on the basis of
the opinion of the majority of Judges. For the sake of
completeness, it may be mentioned that the learned counsel
for the parties were heard on the prayer for interim relief.

According to the petitioners, the statement made by the

11/99
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learned Solicitor General on 29/09/2023 that the Fact Check
Unit (“the FCU”, for short) contemplated by the impugned
Rule would not be notified till the judgment in the writ
petitions was delivered ought to have operated till the writ
petitions were finally decided. It was thus prayed that the
said statement be directed to be continued till the reference
was answered. This prayer was opposed by the Union of
India. By the order dated 11/03/2024, the Reference Court
held that there was no case made out to direct that the
statement made on behalf of the Union of India that the FCU
would not be notified during the pendency of the present

proceedings should be continued any further.

D] Proceedings before the Supreme Court:

7]  The order dated 11/03/2024 was the subject matter of
challenge before the Supreme Court in Civil Appeal Nos. 4509
to 4511 of 2024 [Editors Guild of India vs. Union of India and
Others| that were decided on 21/03/2024. The Supreme
Court noted that after the order dated 11/03/2024 was
passed refusing to grant any interim relief, the Union

Government on 20/03/2024 had issued a Notification
12/99
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constituting the FCU. It observed that the challenge as raised
involved core issues impinging on the freedom of speech as
protected by Article 19(1)(a) of the Constitution. Without
expressing an opinion on the merits of the challenge, the
Supreme Court held that the Notification issued on behalf of
the Union Government through Ministry of Electronics and
Information Technology dated 20/03/2024 would remain
stayed pending disposal of the proceedings before the High

Court. Thus the said Notification dated 20/03/2024

constituting the FCU has not come into effect.

8 I have heard Mr. Navroj Seervai and Mr. Darius
Khambata, learned Senior Advocates for the petitioner in Writ
Petition (L) No.9792 of 2023, Mr. Shahdan Farasat, learned
Advocate for the petitioner in Writ Petition (L) No.14955 of
2023, Mr. Gautam Bhatia, learned Advocate for the petitioner
in Writ Petition No.7953 of 2023 as well as Mr. Arvind Datar,
learned Senior Advocate for the applicants/intervenors in
Interim Application No.17704 of 2023 in Writ Petition (L)
No0.14955 of 2023 at considerable length.

I have also heard Mr. Tushar Mehta, learned Solicitor

13/99
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General of India while opposing the submissions made on
behalf of the petitioners and intervenors.

At the outset, it may be stated to the credit of all learned
Counsel who addressed their submissions, be it for the
petitioners, the intervenors and the respondents that
strenuous efforts were put in by them to bring home their
respective contentions. Reference was made to the
voluminous documentary material relied upon by them before
the Division Bench and the contentions then raised were
reiterated followed by submissions in support of and
opposing the views expressed by the learned Judges
constituting the Division Bench. Though the focus was on
the points of difference that required expressing an opinion
under Clause 36 of the Letters Patent, it was reminded that
jurisdiction under Article 226 of the Constitution was
available for being exercised.

With a view to avoid repetition of the basic contentions,
I have chosen to refer only to those urged with a view to opine
on the points of difference within the scope permissible under

Clause 36 of the Letters Patent. Reference to the case law

cited has also been made in that context.

14/99
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E] Submissions on behalf of the petitioner in Writ
Petition (L) No.9792 of 2023:

9] Mr Navroj Seervai, the learned Senior Advocate for the
petitioner at the outset referred to Clause 36 of the Letters
Patent of the Bombay High Court (“the Letters Patent”, for
short) read with Rule 7 of Chapter-I of the Bombay High
Court Appellate Side Rules, 1960 (“the BHCAS Rules”, for
short) to submit that as a Reference Court, the third Judge
was required to express an opinion only on the point/points
of difference that was/were recorded by the learned Judges
constituting the Division Bench in their differing judgments.
The third Judge was expected to indicate his/her opinion on
the point/points of difference alone and that it was not
permissible to venture into areas where there was no
difference of opinion expressed or if an opinion had been
expressed on a certain point/points by only one learned
Judge constituting the Division Bench. Thus if on a
particular point, an opinion had been expressed only by one
learned Judge of the Division Bench and no opinion on that

point was expressed by the other learned Judge of the

15/99
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Division Bench, the Reference Judge would not be required to
go into such point while expressing his opinion on the points
of difference. In other words, the opinion expressed by one
of the learned Judges of the Division Bench on such point
would have to be accepted since no differing opinion on that
point had been expressed by the other learned Judge. To
buttress this submission, reliance was placed on the decision
in Firm Ladhuram Rameshwardayal vs. Krishi Upaj Mandi
Samiti, Shivpuri and others, 1977 MPLJ 641. Indicating the
scope of exercise that was required to be undertaken under
Clause 36 of the Letters Patent and Rule 7 of Chapter-I of the

BHCAS Rules, the learned Senior Advocate referred to the

note submitted on the split verdict on behalf of the petitioner.

10] In this regard it was submitted that insofar as the
petitioners’ challenge based on violation of the provisions of
Article 14 of the Constitution was concerned, Patel J in his
opinion was of the clear view that the Rule was in the nature
of class legislation and was thus liable to be struck down on
the aspect of discriminatory classification. On this issue, no

opinion was expressed by Dr.Gokhale J and thus it would not

16/99
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be necessary for the Reference Court to go into this aspect.
Similarly, on the petitioners’ challenge based on violation of
principles of natural justice, Patel J had held that the
impugned Rule did not satisfy the test of natural justice
especially on the ground of failure to issue any notice to an
intermediary before taking any steps under the Rules of 2021
or in providing any opportunity to an intermediary to respond
as well as absence of any requirement on the part of the FCU
to issue a reasoned speaking order. While considering the
challenge based on breach of principles of natural justice,
Dr.Gokhale J considered only the aspect of bias and held
against the petitioners. Hence, on the facet of breach of
principles of natural justice, other than the issue of bias,
there was no differing opinion expressed by Dr.Gokhale J.

These aspects were required to be borne in mind while

expressing an opinion under Clause 36 of the Letters Patent.

11] It was submitted that while Patel J upheld the
challenge raised to the invalidity of Rule 3(1)(b)(v) of the Rules
of 2021 as amended in 2023, the said provision was found to

be valid by Dr. Gokhale J subject to the rider recorded in

17/99
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paragraph 61(i) of her judgment. According to the learned
Senior Advocate, the view taken by Dr. Gokhale J resulted in
re-writing of the impugned Rule. The requirement of
“knowledge and intent” was read in the said Rule in a manner
that was against the first principles of interpretation of
statutes. The expression “knowingly and intentionally” did
not qualify the amended Rule and hence it was not
permissible to read the said expression in the impugned Rule.
It was urged that the word “information” having been defined
by Section 2(1)(v) of the Act of 2000 as an inclusive
expression, it could not be given a restrictive meaning so as
to encompass facts alone. In effect it amounted to reading
out opinions, satire, political criticism etc which was, in fact,
not contemplated by Section 2(1)(v) of the Act of 2000.
Reliance was placed on the decision in Minerva Mills Limited
vs. Union of India, 1980 INSC 142 to urge that the device of
reading down could not be resorted to so as to imagine a law
of one’s liking.

The possibility of issuing a “disclaimer” so as to

indicate “reasonable efforts” was a stand that was not

pleaded by the Union of India in its submissions. In fact,

18/99
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reading in the option of issuing a disclaimer instead of taking
down the content was contrary to the terms of Rule 3(1)(b) of
the Rules of 2021 which required an intermediary to make
reasonable efforts not to host, display, upload, modify any
offensive information. Thus appending a disclaimer would
amount to modification which was clearly not permissible.
The finding that there was no direct penal consequence for
either an intermediary or user was not correct in view of
Section 45 of the Act of 2000 which, in fact, provided for
various consequences including imposition of penalty. In fact,
reading in the possibility of a disclaimer in Rule 3(1)(b)(v) of

the Rules of 2021 as amended was not permissible in the

light of settled principles of statutory interpretation.

12] It was urged that despite finding the term, “business
of the Central Government” to be vague, the validity of the
impugned Rule was upheld by Dr. Gokhale J. The expression
“business of the Central Government” was a term of widest
import as held by Patel J. In absence of any indication
whatsoever as to what would constitute “business of the

Central Government”, the same was vague thus rendering it

19/99
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unconstitutional. It was further submitted that despite the
petitioner’s challenge based on the restrictions sought to be
imposed by the impugned Rule not being in accordance with
the requirements of Article 19(2) of the Constitution, its
validity had been upheld on wuntenable grounds. The
impugned Rule did not make any attempt to limit the
restrictions to the eight heads under Article 19(2) of the
Constitution of India and sought to impose restrictions
beyond what was permissible under Article 19(2). In fact, a
ninth restriction was sought to be introduced by the
impugned Rule. A similar attempt had been made by the
Union of India while defending the validity of Section 66-A of
the Act of 2000 in Shreya Singhal (supra) which was
unsuccessful. It was legally not permissible to expand the
nature of restrictions prescribed under Article 19(2) through
an interpretative process. Reference in that regard was made
to the decision in Secretary, Ministry of Information and
Broadcasting, Government of India and others vs. Cricket
Association of Bengal and others, (1995) 2 SCC 161 to

contend that no restriction could be placed on the right to

freedom of speech and expression on grounds of other than

20/99
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those specified under Article 19(2) of the Constitution.

Reference was also made to the observations in
Amish Devgan vs. Union of India and others, 2020 INSC 682
that law and policies were not democratic unless subjected to
democratic process including questioning and criticism. The
Government should be left out from adjudicating what was
true or false, good or bad, valid or invalid and these aspects

ought to be left for open discussion in public domain.

13] The amended Rule was also violative of Article 14 of
the Constitution inasmuch as it resulted in class legislation.
It sought to counter a perceived ill of only one entity, namely
the Central Government. There was no reason or rationale
behind limiting its operation only to the “business of the
Central Government” while excluding the State Governments.
There was absence of any intelligible differentiation. The
learned Senior Advocate relied upon the decision in State of
Rajasthan vs. Mukan Chand and others 1964 INSC 45 in this
regard as well on Leelabai Gajanan Pansare and others vs.

Oriental Insurance Company Limited and others 2008 INSC
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949 following the ratio laid down in the earlier decision.

The amended Rule was also violative of the principles
of natural justice inasmuch as the Central Government itself
was to constitute the FCU and was also to be a judge in its
own cause for determining the content of information to be
fake or false or misleading. This was contrary to the law laid
down in A.K. Kraipak and others vs. Union of India 1969 INSC
129. Absence of an opportunity of hearing to the person
likely to be affected, absence of knowing the basis on which
the FCU was to determine the content of information to be
fake or false or misleading as well as absence of a speaking
order rendered the Rule vulnerable to a challenge based on
violation of principles of natural justice. Reference was made
to the decision in State Bank of India and others vs. Rajesh
Aggarwal and others, 2023 INSC 303. It was also urged that
the impugned Rule suffered from manifest arbitrariness on
the tests laid down in Association for Democratic Reforms and
another vs. Union of India and others, 2024 INSC 113. For all
these reasons, it was urged that the view expressed by Patel J

that Rule 3(1)(b)(v) of the Rules of 2021 as amended in 2023

was invalid be accepted.
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F] Submissions on behalf of the Petitioner in Writ
Petition No.14955 of 2023:

14] Mr. Shahdan Farasat, the learned counsel appearing
for the petitioner in Writ Petition (L) No.14955 of 2023 in
support of the view taken by Patel J sought to supplement
the submissions made by Mr Navroz Seervai, learned Senior
Advocate. According to him, Rule 3(1)(b)(v) of the Rules of
2021 as amended in 2023 was in violation of the provisions of
Article 19(1)(a) and Article 19(1)(g) of the Constitution. The
Rule permitted the Central Government to itself determine
the truth or otherwise of its own business. There was no
fundamental right restricted to true and correct information
so as to enable the FCU to determine information that was
fake or false or misleading with regard to business of the
Central Government. Even if the operation of the impugned
Rule was to be restricted in the manner suggested by the
learned Solicitor General, the same would not save it from the
vice of invalidity. Referring to the Constituent Assembly
debates on freedom of speech and expression in the context

of political speech dated 1/12/1948 and 2/12/1948, it was
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submitted that a democratic Government ought to welcome
criticism and that self Government was better than a good
Government. The aspects of truth or falsehood about
business of the Central Government could not be justified
under any of the eight heads of Article 19(2) of the
Constitution. The capture of the impugned Rule was of a
wide nature and it sought to attack the core of the
functioning of democracy. Reading down the impugned Rule
so as to save it would be futile nor could any concession
justify its operation in its present form. Since the term
“information” had been defined under the Act of 2000, the
operation of the Rule could not be restricted on the basis of
the statement made on behalf of the Union of India by its Law
Officer. If the validity of the Rule was upheld, it was likely
that various States would also follow suit and constitute their
FCU’s.

Referring to the permissibility of a particular piece of
information in the print media vis-a-vis impermissibility of
the very same information in the digital media being

identified by the FCU to be fake or false or misleading, it was

submitted that this resulted in a contradictory position. In
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view of the decisions of the Supreme Court in Bennett
Coleman and Co and others vs Union of India and others, 1972
INSC 268 as well as Kaushal Kishor vs State of Uttar Pradesh
and Others, 2023 INSC 4, similar principles would be
applicable to information that could be circulated on the
digital platform. The contention urged on behalf of Union of
India of a disclaimer being provided by an intermediary was
not provided under the impugned Rule. In fact, providing a
disclaimer would amount to modifying such information
which was not permissible under the Rule. The Press
Information Bureau was already in place. The view expressed
by it could be one of the views but not the only view. It was
thus clear that the impugned Rule could not be read down in
any manner so as to save it from being struck down. Since
the Rule was violative of the provisions of Articles 19(1)(a) and
19(1)(g) of the Constitution, it was rightly struck down by
Patel J. The learned counsel also referred to the observations
made by the Supreme Court in Editors Guild of India (supra)
while remanding the present proceedings to this Court and

submitted that the view expressed by Patel J deserved

acceptance.
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G] Submissions on behalf of the Petitioner in Writ
Petition No.7953 of 2023:

15] Mr. Gautam Bhatia, the learned counsel appearing for
the petitioner in Writ Petition No.7953 of 2023 in addition to
what was urged by the learned counsel for the other
petitioners submitted that the impugned Rule was liable to be
quashed as being unconstitutional and violative of Article
19(1)(a) of the Constitution. The freedom of speech and
expression was subject to reasonable restrictions only in the
manner as provided by Article 19(2) of the Constitution. It
was not the case of the Union of India that restrictions
permissible under Article 19(2) were applicable in the present
case. The FCU appointed by the Central Government itself
was made the arbiter of information which it found to be fake
or false or misleading. The FCU, being the creature of the
Government, it was made a judge in its own cause. There was
a large area of information which could be dissected other
than as being either true or false. Once the FCU determined
a piece of information to be either fake or false or misleading,

there was no option for the petitioners but to comply with its
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directions. The internal mechanism sought to be provided
under the Rules of 2021 could hardly be said to be sufficient.
The remedy of approaching the Court for seeking redressal
would not result in saving the validity of the said provision.
Moreover, it was not shown as to why there was a
requirement of constituting the FCU when the Press
Information Bureau was already in existence. Even on the
aspects of unreasonableness and proportionality, the
impugned Rule was liable to be struck down. The threat of
losing safe harbour was in fact the chilling effect and hence
the view taken by Patel J was the correct view. Reference was
made to the decision in Shreya Singhal (supra). In absence of
any right to only the truth and the correct side of information
under Article 19(1)(a) coupled with the fact that the Rule
sought to prevent sharing of fake and false information as
determined by the FCU, the restrictions imposed were not
traceable to Article 19(2) of the Constitution. It was thus

urged that the striking down of Rule 3(1)(b)(v) as amended

ought to be upheld as was done by Patel J.
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H] Submissions on behalf of the applicants in Interim
Application (L) No.17704 of 2023:

16] Mr. Arvind Datar, learned Senior Advocate for the
applicants in Interim Application (L) No.17704 of 2023 filed
on behalf of the News Broadcasters and Digital Association
and two others supported the challenge raised to Rule
3(1)(b)(v) of the Rules of 2021. He submitted that the
impugned Rule had far reaching effect and its
implementation would result in a form of media censorship.
Since the expression “fake or false or misleading” had not
been defined in the Rules of 2021, the basis on which the
FCU would undertake identification of fake or false or
misleading information was not known. On the ground of
vagueness, the said provision was liable to be struck down.
Referring to the judgment of the Madras High Court in R.
Thamaraiselvan vs Government of Tamil Nadu and Others,
2015 1 LW 673, he submitted that the Government Order
dated 28/07/2011 issued by the Home Department,
Government of Tamil Nadu for dealing with land grabbing
cases was under challenge. One of the grounds raised was

the absence of a definition of the term “land grabbing”. The
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High Court found that in the absence of any specific
guidelines or norms or yardstick, the possibility of misuse
under the garb of the Government Order could not be ruled
out. Registration of a case followed by consequences
prescribed were sufficient to contemplate possibility of abuse
and misuse of power. On that count, the said Government
Order was quashed as being violative of Articles 14 and 21 of
the Constitution. This judgment of the Madras High Court
was challenged before the Supreme Court by the State
Government which challenge was turned down in Government
of Tamil Nadu and Others vs R. Thamaraiselvan and Others,
2023 INSC 490. Thus absence of any indication whatsoever
in the Rules of 2021 as amended as to what would constitute
“fake or false or misleading” information rendered the
expression vague for it to be struck down on this ground.

Reliance was also placed on the decision in Kartar Singh vs.

State of Punjab, 1994 INSC 112.

17] The amendment of 2023 to the Rules of 2021 was
ultra vires the provisions of the Act of 2000 inasmuch as

there was no provision in the Act empowering the framing of
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such Rules. Though reference was made to the provisions of
Section 87(1) and (2) of the Act of 2000, the Information
Technology (Procedure and Safeguards for Blocking for
Access of Information by Public) Rules, 2009 (“the Blocking
Rules of 2009” for short) were already in place. The said
Rules had been framed in exercise of powers under Section
69-A and hence the field was already occupied. The Rules of
2021 therefore could not be said to have been framed under
Section 69-A. Referring to the Blocking Rules of 2009 it was
submitted that the same provided for the mode and manner
of undertaking blocking of offending information. The
modalities prescribed therein were absent in the Rules of
2021 and hence it could not be said that Rule 3(1)(b)(v) had
been amended in exercise of any power conferred by the Act
of 2000.

Though it was urged on behalf of the Union of India
that intermediaries had not approached the Court for
challenging the amendment to the Rules of 2021, the
individual parties as well as the applicants seeking

intervention were  affected parties. The apprehensions

expressed by them could not be said to be unfounded. It was
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clear from the decision of the Supreme Court in Cricket
Association of Bengal (supra) that under the garb of public
interest, restrictions beyond what were permissible under
Article 19(2) of the Constitution could not be imposed.
Reference was also made to the decision in ILR. Coelho vs.
State of Tamil Nadu, 2007 INSC 28.

Referring to the provisions of Section 87 of the Act of
2000 it was submitted that the said provision conferred the
power to make Rules. Referring to Rules framed in 2004 and
2008 under the Act of 2000, it was submitted that such
exercise was undertaken in view of Section 87(2) of the Act of
2000. If at all the Central Government intended to set up a
FCU, that exercise could have been undertaken by framing
Rules in that regard. Merely by issuing the Intermediary
Guidelines, the same could not be justified as an exercise
carried out under Section 87(2) of the Act of 2000. Moreover,
Section 87(3) required the placing of the Rules sought to be
framed before both the Houses of Parliament. This in itself
was a safeguard in the matter. Without undertaking this

exercise, the Rules of 2021 were sought to be amended in

2023 by issuing a Notification in that regard. This exercise
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therefore would not validate the amendment. More so, as
regards delegated legislation, the tests laid down by the

Supreme Court in the case of Modern Dental College (supra)

had not been satisfied.

18] Coming to the aspect of proportionality it was
submitted that the same had become a part of Indian
jurisprudence. There were no safeguards whatsoever
provided under the amended Rule so as to satisfy the
doctrine of proportionality. To contend that an aggrieved
party could invoke the jurisdiction under Article 226 of the
Constitution as a last resort could not be treated as providing
a sufficient safeguard. Reference was made to the five prongs
constituting the doctrine of proportionality referred to in
Gujarat Mazdoor Sabha vs. Union of India, 2020 INSC 572
The impugned Rule was violative of the provisions of
Article 14 of the Constitution inasmuch as the aspect of
restriction on any information being fake or false or
misleading was not applicable to the print media but was
made applicable to the digital media. A piece of information

which could otherwise find place in the print media would be
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subjected to examination as to whether the same information
was fake or false or misleading if it was sought to be placed in
digital media. Even on the ground of manifest arbitrariness
the impugned Rule was liable to be set aside. The same by
itself was also a ground for invalidating the same as
recognised recently in Association for Democratic Reforms
(supra) Referring to the distinction between the real purpose
and ostensible purpose, it was submitted that the real object

behind the amendment was to bring in censorship insofar as

intermediaries were concerned.

19] It was then submitted that the impugned Rule sought
to make the Central Government a judge in its own cause.
For deciding which information was fake or false or
misleading with regard to the business of the Central
Government, the FCU constituted by the Central Government
itself was to undertake such exercise. There was also
absence of due process inasmuch as there was no provision
of issuance of any show cause notice, grant of opportunity of
hearing, requirement of passing of a reasoned order and

remedy of an appeal against the decision. The FCU as a
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creature of the Central Government was expected to decide
disputes pertaining to the Central Government.

Reading the option of disclaimer in the impugned
Rule was not permissible inasmuch as same was not
contemplated under the Rules of 2021. An intermediary had
no choice whatsoever but to take down that
information/content that was identified by the FCU as fake or
false or misleading failing which it was likely to lose its “safe
harbour” under Section 79 of the Act of 2000 and be
subjected to penalty under Rule 7 of the Rules of 2021.

It was urged that each expression namely, fake or
false or misleading ought to be considered separately and it
was not permissible to urge that the term “misleading” would
take its colour from the terms “fake or fa