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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

FIRST APPEAL NO.410 OF 2016

1) Shubhash Waman Baviskar
2) Swapnil Subhash Baviskar
3) Sanket Subhash Baviskar

All R/at Survey No.302/1A,
Tukaram Borate Nagar, Kale Padal,
Mhasoba Mandir Road, Hadapsar,
Pune — 28

Versus

1) Adinath Hambirrao Budhwant
R/at Ganesh Nagar, Infront of Ganesh
Temple Lane, At Post Wagholi,
Taluka-Haveli, District-Pune.

2) ICICI Lombard General Insurance
Co. Ltd.
206-209, Sohrab Hall, Sassoon Road,
Pune-1.
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...Appellant

[ VR S N S [ VG S N S S

...Respondents

Mr.Niketan Nakhawa, for the Appellants.
Mr.Rajesh Kanojia a/w Ms.Nikita Singh i/b Res Juris, for
Respondent No.2.

CORAM : SHIVKUMAR DIGE, J.
DATE  : 18 APRIL 2023
JUDGMENT :-

The issue involved in this Appeal is exoneration of

the Insurance Company from paying compensation.
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2. It is contention of the learned counsel for the
Appellant that the Tribunal has observed that there was breach of
terms and conditions of Insurance Policy as driver of offending
vehicle was not holding valid and effective driving licenses on the
date of the accident and Insurance Company is not liable to
indemnify, which is improper. Hence, requested to allow the

Appeal.

3. It is contention of the learned counsel for the
Respondent-Insurance Company that the Claimants cannot be
considered as aggrieved party against the Insurance Company as
the Claimants are only entitled for compensation in respect of
accident caused and they are not suppose to see from whose
pocket they are getting compensation. When there was breach of
terms and conditions of Insurance Policy the Tribunal has right to

decide who is liable to pay compensation.

4. The learned counsel further submits that as per
Section 173 of Motor Vehicles Act (for short ‘M.V. Act)), the
Claimants cannot be considered as aggrieved party as against the
Insurance Company. At the most owner of the offending vehicle

can challenge the order passed by the Tribunal. Hence, requested

to dismiss the Appeal.
5. He relied on Balu Krishna Chavan V/s. The Reliance
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General Insurance Co. Ltd’ and Biju R. & Ors. Vs
Vivekanandan and Ors.”

6. I have heard both learned counsel. Perused judgment
and order passed by the Motor Accident Claims Tribunal, Pune

(for short ‘the Tribunal’).

7. The issue involved in this Appeal is whether the
Claimants can challenge the order passed by the Tribunal

regarding exoneration of Insurance Company.

8. It is Claimants case that on 23 November 2011
deceased Asha Baviskar was proceedings towards Hadapsar along
with Claimant No. by riding on the motorcycle, as a pillion
rider. Around 7.10 p.m. the motorcycle reached at the place of
the accident, at relevant time a truck bearing No.MH-12/FC-
7059 came in high speed from their backside and started
overtaking their motorcycle. In the process of overtaking the
motorcycle, the truck dashed the motorcycle. Due to said dash
Asha fell on the road and she came under the left rear wheel of
the truck. She sustained grievous injuries in the accident. She
succumbed to the injuries before the treatment. The offence was

registered against the driver of offending truck.

9. The Insurance Company took defense before the

1 Civil Appeal No...... of 2022 arising out of SLP (C) N0.33638/2017 decided on 3/11/2022
2  MACA No.3694 of 2019 of Kerla High Court decided on 22 March 2022

N.S. Kamble page 3 of 6

;i1 Uploaded on - 31/05/2023 ::: Downloaded on -01/06/2023 14:09:05 :::



VERDICTUM.IN

901-FA-410-2016-Judg.doc

Tribunal that driver of offending truck was not holding effective
and valid driving licenses at the time of the accident. It has come
on record that driving licenses of the driver of offending vehicle
was expired on 21 February 2011. While dealing with this issue
the Tribunal has observed that driving licenses of the the driver
of offending truck had expired four months prior to the date of
the accident. There was no Application for renewal of licenses

within 30 days.

10. It is contention of the learned counsel for the
Respondent-Insurance Company that Appellants can’t be

considered as aggrieved party.

11. The Dictionary meaning of aggrieved person is “a
person sufficiently harmed by a legal judgment, decree or order to
have standing to prosecute an appellate remedy. Section 173 of
M.V. Act reads as under:-
“(1) Subject to the provisions of sub-section (2),
any person aggrieved by an award of a Claims
Tribunal may, within ninety days from the date of

the award, prefer an appeal to the High Court.”

This Section states that any person aggrieved by an
award of a Claims Tribunal can file Appeal. This Section
empowers that any person can file Appeal so there is no need to

consider who is aggrieved person. The Appellants being
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Claimants have right to file Appeal.

12. [t is contention of the learned counsel for
Respondent-Claimants that as per view taken by Kerla High
Court the person aggrieved is not defined under the M.V. Act and
Claimants cannot be considered as aggrieved person for getting

compensation from Insurance Company only.

13. In my view, admittedly, deceased died due to dash of
the driver of the offending truck. At the time of the accident the
offending truck was insured with the Insurance Company. There
was contractual liability of the Insurance Company to indemnify
the compensation. Driving licenses of the driver of the offending
vehicle was not renewed at the time of the accident. It doesn’t
mean that he was not skilled driver. Moreover, it is settled
principle of law that if driver of offending vehicle was not
holding effective and valid driving licenses at the time of the
accident, Insurance Company has to pay compensation first and
recover it from the owner of the offending vehicle. The Tribunal
has not considered this fact and passed the order mechanically.
Though owner of offending truck has not challenged the
impugned order, it cannot be said that the Claimants can’t
challenge it. Hence, I hold that any aggrieved person can file the

Appeal.
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14. I have gone through the case laws cited by the learned
counsel for the Respondent-Insurance Company. The facts of the
cited cases are in respect of the compensation which the Claimant
was legally entitled but not mentioned in the Claim Petition. The

facts of cited cases and present case are different.

15. In view of above, I pass following order.

ORDER

(i) The Appeal is allowed.

(ii) The Respondent-Insurance Company shall pay
compensation within six weeks after receipts of the
order as directed by the Tribunal along with
accrued interest thereon and recover it from the

owner of the vehicle.

(iii) The Claimants are permitted to withdraw the

deposited amount.

(iv) All pending Civil Applications, if any, are
disposed of.

(SHIVKUMAR DIGE, J.)
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