VERDICTUM.IN

IN THE HIGH COURT OF KERALA AT ERNAKULAM 2023/KER/61647

PRESENT
THE HONOURABLE MR. JUSTICE P.V.KUNHIKRISHNAN
MONDAY, THE 9TH paAY OF OCTOBER 2023 / 17TH ASWINA, 1945
CRL.MC NO. 1196 OF 2021
AGAINST THE ORDER/JUDGMENT CC 1717/2020 OF JUDICIAL MAGISTRATE OF

FIRST CLASS -I, ALAPPUZHA

PETITIONER/ACCUSED:

RAMLA KABEER
AGED 51 YEARS
W/O KABEER, 'CHAITHRAM HOUSE', SEA VIEW WARD, ALAPPUZHA

WEST VILLAGE, ALAPPUZHA

RAMLA KABEER (Party-In-Person)

RESPONDENT/COMPLAINANT :

THE STATE OF KERALA
REPRESENTED BY THE PUBLIC PROSECUTOR, HIGH COURT OF

KERALA, ERNAKULAM

BY ADV.SRI.M.P PRASANTH, PUBLIC PROSECUTOR

THIS CRIMINAL MISC. CASE HAVING COME UP FOR ADMISSION ON
09.10.2023, THE COURT ON THE SAME DAY PASSED THE FOLLOWING:
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P.V.KUNHIKRISHNAN, J.

Dated this the 9" day of October, 2023

ORDER

Ramla Kabeer, the petitioner in this case argued
her case, in person, with folded hands and tears in
her eyes. First of all, no litigant or lawyer need to
argue their case with folded hands before a court of
law because it is their constitutional right to argue a
case before a court of law. Usually the court of law is
known as ‘temple of justice’. But there is no god
sitting in the bench. The judges are doing their
constitutional duties and obligations. But the litigants
and lawyers should keep the decorum of the court
while arguing the case.

2. As far as the present case is concerned, I

think the tears in the eyes of Ramla Kabeer is
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genuine. The petitioner is the sole accused in Crime
No0.545/2019 of Alappuzha North Police Station,
which is now pending as C.C.No0.1717/2020 on the
files of the Judicial First Class Magistrate Court -I,
Alappuzha. The above case is charge-sheeted against
the petitioner alleging offences punishable under
Sections 294(b), 506(i) of IPC and Section 120(o) of
the Kerala Police Act. The defacto complainant in this
case is the Inspector of Police, North Police Station,
Alappuzha. It is the case of the prosecution that, on
07.04.2019, the defacto complainant was conducting
patrol duty in the official vehicle along with
constables and when the vehicle reached at
Thathamppally, the petitioner called him in his official
mobile number and after identifying him as Circle
Inspector of Police, North Police Station Alappuzha,
threatened him by using abusive words. The defacto

complainant disconnected the phone. Thereafter,
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again at 3.14 pm, the petitioner called him in the
very same mobile number and abused him. Again he
disconnected the phone. Thereafter, at 3.15 pm, he
called the defacto complainant for identifying her and
again she used abusive words. It is submitted that
subsequently at 3.20 pm and 4.45 pm, the petitioner
again abused and threatened the defacto
complainant. As the petitioner abused and threatened
the defacto complainant, it is submitted that the
petitioner committed the aforesaid offences.
Annexure A is the F.I.R and Annexure B is the final
report. Aggrieved by the same, this Crl.MC is filed.

3. The petitioner, Ramla Kabeer, submitted
that this is a false case foisted against the petitioner.
According to her, she approached the Superintendent
of Police, Alappuzha by filing a complaint on
25.03.2019 alleging that in the neighbouring

property, a prayer hall of the Penta Costal Society is
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being conducted causing noise pollution in high
decibel. The Superintendent of Police directed the
defacto complainant herein to conduct an inspection.
Thereafter on 07.04.2019, when the sound from the
prayer hall became unbearable, it is submitted that,
she called the defacto complainant in his official
phone to know about the outcome of the complaint
and at that time he abused the petitioner by making
unnecessary and unwanted remarks. Hence the
petitioner filed a complaint before the Superintendent
of Police, Alappuzha against the defacto complainant
as evident by Annexure — C. Annexure - D is the
receipt showing the submission of Annexure - C
complaint dated 08.04.2019. The petitioner also filed
a complaint before the Police Complaints Authority as
well as Inspector General of Police against the defacto
complainant. Annexure - E is the complaint

submitted to the Inspector General of Police and
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Annexure - F is the receipt showing the submission of
Annexure - E complaint. Annexure - G is the
complaint submitted by the petitioner before the
Police Complaints Authority and Annexure - H is the
receipt showing the submission of Annexure - G
complaint. It is submitted that, as a matter of fact
the defacto complainant is not having any track
record in the field and several complaints are pending
against him at the instance of public. Annexure - I
newspaper report dated 12.04.2019 and Annexure -
J newspaper report dated 09.04.2019 were produced
to show that the defacto complainant is a person
continuously doing illegal activities. The Public
Prosecutor supported the final report and submitted
that, this is a matter of evidence and this Court may
not pass any order quashing the proceedings. It is
submitted by the Public Prosecutor that the petitioner

has to prove the case before the trial court at the
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time of evidence.

4. This Court considered the contentions of
the petitioner and the Public Prosecutor. Ramla
Kabeer, aged 51 years came directly before this Court
and argued this case and stated that Annexure - A
and Annexure - B are falsely foisted against her. The
offence alleged in Annexure — B final report is under
Section 294(b), 506(i) IPC and under Section 120(0)
of the Police Act. The case of the defacto
complainant as per the final report is extracted

hereunder:
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5. The defacto complainant in this case is
none other than the Station House Officer of
Alappuzha North Police Station. Prima facie, I am of
the considered opinion that the offence under
Sections 294 (b), 506(i) IPC and under Section
120(0o) of the Police Act is not made out in the facts

and circumstances of this case. To attract the offence
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under Section 294(b), certain ingredients are
necessary. This Court in James Jose v. State of
Kerala [2019 (3) KHC 531] considered this point in

detail. The relevant portion is extracted hereunder:

“3. S.294(b) of IPC reads thus:

“"294. Obscene acts and songs.--

Whoever, to the annoyance of others -
(b) sings, recites or utters any obscene song,
ballad or words, in or near any public place,
shall be punished with imprisonment of either
description for a term which may extend to
three months, or with fine, or with both."

4. In order to secure a conviction, the
provisions of S5.294 of IPC require two
particulars to be proved by the prosecution,
namely (i) the offender has done any obscene
act in any public place or has sung, recited or
uttered any obscene song or word in or near
any public place; and (ii) has so caused
annoyance to others. If the act is not obscene,
or is not done in any public place, or the song
recited or uttered in or near any public place
or that it causes no annoyance to others, no

offence is committed.”
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6. Admittedly the allegation is that the
petitioner contacted the defacto complainant over
phone and used abusive language. Even if the
petitioner used abusive words over phone, that would
not attract an offence under section 294(b) IPC in the
light of the dictum laid down by this court in James
Jose case (supra). Moreover, the abusive words
mentioned in Annexure A complaint would not attract
the ingredients of offence under section 294(b) IPC.
As far as Section 506(i) IPC is concerned, the
prosecution has to prove that the petitioner commits
the offence of criminal intimidation. Criminal
intimidation is defined in Section 503 IPC which says
that 'whoever threatens another with any injury to his
person, reputation or property, or to the person or
reputation of any one in whom that person is
interested, with intent to cause alarm to that person,

or to cause that person to do any act which he is not
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legally bound to do, or to omit to do any act which
that person is legally entitled to do, as the means of
avoiding the execution of such threat, commits
criminal intimidation’.

7. Here the prosecution alleged that the
petitioner, a 51-year-old citizen, used abusive
language to the Station House Officer of Alappuzha
North Police Station over phone. Even if the entire
allegation in the final report is accepted, I am of the
considered opinion that the offences under Section
294(b), Section 506(i) of IPC and Section 120(0) of
the Police Act are not made out in this case.

8. Moreover, I am of the prima facie opinion
that Annexure - A F.I.R itself is a counterblast to the
complaint submitted by the petitioner as evident by
Annexure — C which is received by the District Police
Chief on 08.04.2019 at 10.42 A.M as evident by

Annexure D. Even though Annexure - A F.I.R is
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registered on 07.04.2019 at 6 P.M., a perusal of the
court seal would show that Annexure - A F.I.R
reached the Jurisdictional Magistrate court only on
09.04.2019 at 10.30 AM. That shows that the F.I.R
reached the court only after Annexure - C complaint
is received in the office of the District Police Chief. It

will be better to extract the contents in Annexure - C.
“2 arye gont af)OM @P@@AOMIQEeS nIMU MSTDAN
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9. In Annexure - C, the petitioner clearly
stated that the defacto complainant abused the
petitioner on 07.04.2019. The same was received by
the District Police Chief on 08.04.2019 at 10.42 A.M.
Annexure — A F.I.R was received by the Jurisdictional
court only on 09.04.2019 at 10.30 A.M. That itself
shows that Anneuxre - A is registered by the Station
House Officer, Alappuzha North Police Station at the
instance of the defacto complainant to escape from
Annexure — C complaint.

10. The petitioner is forced to approach this

Court to redress her grievance and to quash the
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proceedings. The defacto complainant should face the
consequence, if the above facts are correct. A
departmental enquiry is necessary against the
defacto complainant, if he is still in service. As I
mentioned earlier, it is very difficult to believe that
the petitioner committed an offence under Section
294(b) and 506 (i) against the Inspector of Police by
uttering certain words over phone. Moreover, the
ingredients to attract Section 120(o) of the Kerala
Police Act is also not made out. In the normal
course, such an incident is unbelievable in our
society. Citizens always respect the police authorities.
Therefore, the District Police Chief should conduct an
enquiry about the registration of this case against the
petitioner and if there is any default on the part of
the defacto complainant, appropriate steps should be
taken in accordance with law.

Therefore, this Criminal Miscellaneous Case is
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allowed in the following manner:

DM

i) Al further proceedings in
C.C.No0.1717/2020 on the file of the Judicial First
Class Magistrate Court - I, Alappuzha arising
from Crime No0.545/2019 of Alappuzha North
Police Station against the petitioner are quashed.

ii) The District Police Chief, Alappuzha will
conduct an enquiry about the facts which lead to
the registration of Annexure — A F.I.R and do the
needful in accordance with law after giving
sufficient opportunity of hearing to the affected
parties. I make it clear that the District Police
Chief is free to take appropriate decision
untrammeled by any observation in this order.

Sd/-

P.V.KUNHIKRISHNAN
JUDGE
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APPENDIX OF CRL.MC 1196/2021

PETITIONER ANNEXURES

ANNEXURE A

ANNEXURE B

ANNEXURE C

ANNEXURE D

ANNEXURE E

ANNEXURE F

ANNEXURE G

ANNEXURE H

ANNEXURE I

TRUE COPY OF THE FIR IN CRIME NO
545/2019 OF ALAPPUZHA NORTH POLICE
STATION

TRUE COPY OF THE FINAL REPORT IN
CRIME NO 545/2019 OF ALAPPUZHA
NORTH POLICE STATION

TRUE COPY OF THE COMPLAINT DATED
8.4.2019 PREFERRED BEFORE
SUPERINTENDENT OF POLICE ALAPPUZHA

TRUE COPY OF THE RECEIPT DATED
8.4.2019 EVIDENCING THE SUBMISSION
OF ANNEXURE C

TRUE COPY OF THE COMPLAINT DATED
NIL FILED BEFORE IF OF POLICE

TRUE COPY OF THE RECEIPT DATED
4.5.2019 EVIDENCING THE SUBMISSION
OF ANNEXURE E

TRUE COPY OF THE COMPLAINT DATED
NIL PREFERRED BEFORE POLICE
COMPLAINTS AUTHORITY.

TRUE COPY OF RECEIPT DATED
8.4.2019 EVIDENCING THE ACCEPTANCE
OF ANNXURE G

TRUE COPY OF THE NEWS PAPER REPORT
DATED 12.4.2019 THAT APPEARED 1IN
MALAYALA MANORAMA DATILY

2023/KER/

61647
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ANNEXURE J TRUE COPY OF THE NEWSPAPER REPORT
DATED 9.4.2019 THAT APPEARED 1IN
MALAYALA MANORAMA DATILY

RESPONDENTS EXHIBITS :NIL
//TRUE COPY// PA TO JUDGE



