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Hon'ble Chandra Kumar Rai,J.

1. Heard Mr. Manoj Kumar Sharma and Smt. Krishna Singh,
learned counsel for the appellant and Mr. Manoj Kumar Gupta,
Advocate, holding brief of Mr. Mahesh Narain Singh, learned

counsel for defendant-respondent no.1.

2.  The instant second appeal has been filed against the part
of the judgment and decree dated 17.10.2015, by which the
permanent alimony has been granted to defendant / respondent
no.1 (Preetam Kumari) against plaintiff-appellant (Sarnam
Singh) in Civil Appeal No. 44/2010 and Civil Appeal
No0.45/2010, decided by a common judgment arising out of
Original Suit N0.257/1997.

3.  Original Suit No.257/1997 has been filed by plaintiff-
appellant (Sarnam Singh) for declaring the marriage as void
and ineffective. Original Suit No.213 of 2003 was filed under
Section 9 of the Hindu Marriage Act by defendant respondent

no.1 (Preetam Kumari) for restitution of conjugal rights.
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4. Plaint case of O.S. No.257 of 1997 in brief is that talk of
marriage between the plaintiff and defendant has taken place
but due to fraudulent act of the wife- Preetam Kumari and their
family members, the mediation has taken place and the
proposal of the marriage has come to an end but the father of
the Preetam Kumari has illegally kidnapped the plaintiff
(Sarnam Singh) and illegally solemnized the marriage which is
not a legal marriage as prescribed under the Hindu Marriage
Act. It is also mentioned in the plaint that there was no relation
of husband and wife between them, as such, the alleged
marriage be declared null and void. In the written statement,
Preetam Kumari denied the plaint allegations and submitted
that the valid marriage has taken place, as such, the suit for
declaring the marriage null and void be dismissed. Plaint case
of O.S. No0.213 of 2003 in brief was that Preetam Kumari was
married to Sarnam Singh according to the custom on
5/6.7.1997 but husband Sarnam Singh has deserted her, as
such, the instant suit for restitution of conjugal rights has been
filed by wife Preetam Kumari. In the written statement, husband
Sarnam Singh denied the plaint allegations and stated that no
valid marriage according to the Hindu Marriage Act has taken
place between them, as such, the plaintiff is not entitled to the
relief claimed in the suit for restitution of conjugal rights. It is
also mentioned in the written statement that defendant has
already filed a Suit No.257/1997 for declaring the marriage as

null and void.

5. Both the aforementioned suits were consolidated and
heard together. Parties filed oral and documentary evidence in

support of their cases. The trial court vide judgment and decree
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dated 26.8.2010 decreed the Suit N0.257/1997 and declared
the marriage as null and void and dismissed the Suit
No0.213/2003 (Preetam Kumari vs. Sarnam Singh) filed for
restitution of conjugal rights. Against the judgment and decree
dated 26.8.2010, passed by the Civil Judge (S.D.), Etah,
Preetam Kumari filed two civil appeal i.e. Civil Appeal
No0.44/2010 and Civil Appeal N0.45/2010 in respect to Suit Nos.
213/2003 and 257/1997. Both the civil appeals were
consolidated and heard together by the District Judge, Etah.
The District Judge, Etah vide judgment and decree dated
17.10.2015 dismissed both the appeals but directed that
respondent (Sarnam Singh) shall pay Rs.6500/- per month as
maintenance and Rs.2 lacs to the appellant (Preetam Kumari)
towards permanent alimony. Hence this second appeal on

behalf of Sarnam Singh (plaintiff).

6. No second appeal has been filed by defendant Preetam

Kumari before this Court.

7. This Court on 15.12.2015 admitted the second appeal
after formulating the substantial questions of law and granted
the interim order to the effect that half of the amount of the
order of the maintenance granted by the 1 appellate court shall
remain stayed. The records of the district courts were also
summoned by this Court. The substantial questions of law are

quoted hereunder:-

"1.Whether the order of maintenance under
Section 25 of the Hindu Marriage Act can be
passed without such relief being asked by the
person in whose favour such order is being

passed ? If so, its affect.
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2. Whether the first appellate court had not
afforded opportunity of hearing to parties on the
point of maintenance under Section 25 of the
Hindu Marriage Act. ? If so, its affect.

8. In pursuance of the order dated 15.12.2015, records of
the district courts have been received to this court which has
been perused by me. The respondent — Preetam Kumari has

already put in appearance through caveat in this appeal.

9. Counsel for the appellant submitted that once the suit for
declaring the marriage as null and void / ineffective, has been
decreed and decree has been affirmed in 1% appeal, the grant
of maintenance by the 1% appellate court is manifestly
erroneous. He further submitted that the appellate court has not
formulated point of determination while deciding the 1° appeal
as provided under Order 41 Rule 31 of the C.P.C., as such, the
order for grant of maintenance by the 1% appellate court is
manifestly erroneous. He also submitted that the order of
maintenance under Section 25 of the Hindu Marriage Act
cannot be passed unless there is an application and relief
claimed by the party concerned in the proceeding. He further
submitted that no opportunity has been afforded by the
appellate court on the point of maintenance under Section 25 of
the Hindu Marriage Act, as such, the judgment and decree
passed by the lower appellate court is erroneous. Counsel for
the appellant placed the finding of the trial court recorded while
deciding the issue no.2 in Suit No.213 of 2003 and issue no.1 in
Suit No0.257/1997 to the effect that marriage between Sarnam
Singh and Preetam Kumari has not taken place according to

the Hindu Marriage Act, as such, the marriage is held to be void
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and ineffective. The oral and documentary evidence were taken
into consideration by the trial court while decreeing the suit of
the appellant Sarnam Singh and dismissing the suit of
respondent Preetam Kumari. The finding of fact recorded by the
trial court was affirmed in appeal but the appellate court has
arbitrarily granted monthly maintenance of Rs.6500/- and a
lumpsum amount of maintenance of Rs.2 lacs to the
respondent Preetam Kumari which is manifestly erroneous.
Counsel for the appellant placed reliance upon the decisions of

the other High Courts, which are hereunder:-

1. Abbayolla M. Subba Reddy vs. Padmamxna,
1998 0 Supreme (AP) 477;

2. J. Rajeshwarkant Shahdev vs. Neelam
Shahdev, 1980 0 Supreme (MP) 364;

3. Jai Krishan Pandita vs. Nana Kumari, 2007 0
Supreme (J & K) 190; &

4. Amar Chand Sharma vs. Smt. Sita Devi, 2005

0 Supreme (Raj) 291.
10. On the other hand, learned counsel for the respondent
submitted that the appellant has not complied the conditions of
the interim order passed by this Court for paying the half of the
maintenance amount to the respondent, as such, the appellant
is not entitled to be heard and the second appeal is liable to be
dismissed. He further submitted that the monthly maintenance /
lumpsum maintenance has been granted by the lower appellate
court in accordance with law as appellant has failed to maintain
the respondent on the basis of valid marriage taken place
between them. He also submitted that the finding of fact

recorded by the lower appellate court cannot be interferred with
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in the second appeal and the second appeal is liable to be
dismissed. He also submitted that the substantial questions of
law as framed by this Court are not involved in the second
appeal, as such, the second appeal is liable to be dismissed.
He further submitted that the amount of maintenance of
Rs.500/- granted by the trial court during the pendency of the
proceedings, has not been timely paid to the respondent, as

such, the appellant is not entitled to any relief in the matter.

11. In reply, counsel for the appellant submitted that the
monthly amount of maintenance granted during the pedency of
the proceeding before the trial court has been paid to the
respondent and the receipt has been annexed along with the
affidavit filed in support of the stay application along with the
second appeal, as such, it cannot be said the appellant has not
complied the conditions before the trial court. He further
submitted that so far as the compliance of the additional interim
order passed by this Court is concerned, the appellant has filed
a modification application no0.332915 of 2017 to modify the
order dated 15.12.2015 which is still pending before this Court.
He further submitted that no counter affidavit to the stay
application has been filed by respondent no.1 denying the
averment made in the affidavit to the effect that plaintiff has

complied the condition imposed during the trial.

12. | have considered the arguments advanced by learned

counsel for the parties and perused the records.

13. The instant second appeal has been admitted on the
following two substantial questions of law, as such, the same

shall be heard on the substantial questions of law which were
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framed at the time of the admission of the appeal, same are as

under:-

"1.Whether the order of maintenance under
Section 25 of the Hindu Marriage Act can be
passed without such relief being asked by the
person in whose favour such order is being

passed ? If so, its affect.

2. Whether the first appellate court had not
afforded opportunity of hearing to parties on the
point of maintenance under Section 25 of the
Hindu Marriage Act. ? If so, its affect.

14. In order to answer the substantial question of law as
framed by this Court, the perusal of the relevant portion of
finding of fact recorded by trial court will be necessary which

are as under:-

g1g Ho-213/03 & IS fawg Ho-2 W a8 Ho 357/97 & d”
f=g Ho-1 1 fAETRO:-

g Ho 213/03, sl HGIRt T TAFRIE F a8
farg Ho-2 T o1MerR &1 ORI 8 1, « o areit & e
q wEAIfrl 7 fausht @ srusvur arey 3T el H T
b, TaRT A TUH IRRA 27 F&fd a€ H. 357/97
TRAMRIE F Hiee ARt H a1 farg Ho-1 59 3Me o
forfaa farm mar 8 - « @ ardt &t o, ufanfeft &
AT 3 SH1d STofey F7= PR Tt~

18T | I8 I HIfed R Sl & {3, anfdar shemgert
& fiaT 7 geafia A fRueh TRAMRiE $1 3IER #R 59
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1 < 5 e S B 1 IS [ oS o IS L B R o B e 3 1

dgaR a€ Ho 213/03 &1 dc fa=g Ho-2 g ai€ Ho
357/97 ¥ A% fag Ho-1 FoRIHS wu & fAfta fasar
T 21"

Operative portion of the judgment of trial court is as
under:-
ST8l I 915 Ho 357/97 B U &, SR it =it 9w & I8
s Freperar 8 &, ot aamfis H ot uftarfes
HHGART & T R 919 SIT, SHD! 58T & fog
o R it oft) Oeft RS F uail & Aew T g1t S
el 9 st et R S 9T 31 39 UeR I8
1S R ATSH ) I IR 8l
3T
gie_Ho 213/03 HITHFARI SHM WRAMRE, T GRS
faa i 81
ale Fo 357/97 WRAMRIE M HaH$HY i Jeay s
R g4 It 9 fuaht fiaga & 727 g aEsfia faas
! g g syt enf¥a fam S 81
9 Fofa $ @ ufd 9 Ho 357/97 ERAMRiE M
IRt 7 & IR
faH119:26.08.2010 CRIEEIREIET)
fafde seIERR.)
Tl
31t I8 i AR g1 ot ~rier § i 7 swmeRa
PR I fHaT T

fA1e: 26.08.2010 (@YSEIR 1)
fafae SR
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eIl

The relevant / operative portion of the judgment of lower
appellate court by which judgment and decree of trial court was
maintained but decree of permanent alimony was granted is as

under:-

U&PRI P 69 P GADR qAT GG BT SaADT PR A
I8 fafka & & b 9f% 59 orficr & verdR O 1997 ¥ &
3T & I8 & 3R I2 31T B §U T 18 T T T
i 8 9T § T 4 goeH & faRIEN B & SRM ot
it Trer-ary TE R iR 39 dig SHb Treenl § off
PeaTac 31T gl & 3R 3 ¥ It | & & 1 e,
Ut 7 Ut Y TRE WA B IR Al - TR F UQ
darfee <R @ ured 78 a) Tad 3R T HRAT ST
oY g 81 o & g erfivve <o s uilRa
dens H Rt ot e 5 9 g 58 gran €, sifdg
S T T D fegt S-ht i T §Y, ER1-25 farg.
frare siffRm & ded, s Ui A & o Torr wRur-
TN Y EERIFA Dt el faram SIHT ~aRferd 8|

UepR! ! I8 HoR § & G g daud & ug
R I 8 iR 98 T U8 W At R g, TS 18 I I
T AT 8 g 8, FAfe SHDI I 39 T el oft
ST F 20,000/~ FHI | PH & BN, 3: €N 25 fovg Rams
st % e, st ST e % ford, R i T
6500/- U UFHTE IAST FHRAT M IS 3 718 Th Tg TR
31T R A SHDT 3R § fSiee fawar Srar & ar sl ufer
PN, S HeY ¥ S9RIT S1cT IR Fablt B
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D T B 1, b USDRI & TEI Ugel oIS AR
R erdtel Terd g T 18 9 @ T i & g g,
el wged oe Wi ft siat ufomm & Reman S
RN 8N 3R I8 g1 Jao 2 ART Ho AT F 3FeR 2,
TRATRIE & GRT S Uad Fx & St

SR e T & MR R, 31 afiet A fR oI
ary g

JegER, aFI fAfde ofied, A &1 a8, faeg
faueht- avem g o1 3 fde R ST & [ a8, sa fofa
IR FY 3P | Jao 6500/- TR WA, AR FRO-G§0T
RIS, TS A8 B 10 ARG T st hew ot at
31ET | IS 3 A8 TD T§ RIS ST HRA H IHH 3R |
fSwiee fpam e 8 A sl shemr o, 9 Hey 3 SoRM
HRP & P ITH IR Facl! 2|

0 AfAfRp fRuah- TR, wed aRife & w9
3, Jo 2 ARG o 3 & 2 IR AT, st Mad FA ot
31T BT G IR

TRU-QIYU G I1E T Bl GRIA BT UH B & o,
sl shem AR, FTER SRiare! ax |axdt 3|
ST S |

= i 7 IRy Y v uf, Rifde anfiet Ho-45 T
2010 et Hiqd AN fa TAMRIE & FHEell W W&t
ST |
3FATER 17, 2015 (@ fpaR omf)

e =ararehter, Ter

10
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fofa Ga ey, a9 W SR o RO H swaEia g
feifd @, Safv 5 R
3TTER 17, 2015 (@t f9iR o)

Sier ~aramedter, ver

15. The perusal of the judgment of lower appellate court
reveals that lower appellate court has ordered for maintenance/
permanent alimony on the ground that there was divorce
decree of the trial court although trial court passed the decree
declaring the marriage as void / ineffective, as such, there was
no occasion to order for maintenance / permanent alimony in
favour of respondent — wife while dismissing the civil appeal
filed by respondent — wife, as such, judgment and decree
passed by lower appellate court for maintenance/permanent

alimony is vitiated by manifest error of law.

16. So far as exercise of the jurisdiction under Section 25 of
the Hindu Marriage Act while dismissing the civil appeal filed by
wife is concerned, the perusal of Section 25 of the Hindu

Marriage Act will be necessary which is as under:-

25. Permanent alimony and maintenance.—(1)
Any court exercising jurisdiction under this Act
may, at the time of passing any decree or at any
time subsequent thereto, on application made to
it for the purpose by either the wife or the
husband, as the case may be, order that the
respondent shall pay to the applicant for her or
his maintenance and support such gross sum or
such monthly or periodical sum for a term not
exceeding the life of the applicant as, having
regard to the respondent's own income and
other property, if any, the income and other
property of the applicant, the conduct of the

11
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parties and other circumstances of the case], it
may seem to the court to be just, and any such
payment may be secured, if necessary, by a
charge on the immovable property of the
respondent.

(2) If the court is satisfied that there is, a
change in the circumstances of either party at
any time after it has made an order under sub-
section (1), it may at the instance of either
party, vary, modify or rescind any such order in
such manner as the court may deem just.(3) If
the court is satisfied that the party in whose
favour an order has been made under this
section has remarried or, if such party is the
wife, that she has not remained chaste, or, if
such party is the husband, that he has had
sexual intercourse with any woman outside
wedlock, it may at the instance of the other
party vary, modify or rescind any such order in
such manner as the court may deem just].

17. The perusal of the lower court record reveals that there
was no application under Section 25 of the Hindu Marriage Act,
1955 on record, as such, exercise of power under Section 25 of
the Hindu Marriage Act, 1955 by the lower appellate court while
dismissing the civil appeals filed by respondent — wife, affirming
the decree of trial court, declaring the marriage as void and

ineffective is vitiated by manifest error of law.

18. So far as grant of monthly maintenance by trial court is
concerned, the same has come to an end while passing the
final judgment and decree by trial court declaring the marriage
as void and ineffective, as such, no reliance can be placed

upon the monthly maintenance granted by trial court.

12
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19. Since there was no application under Section 25 of the
Hindu Marriage Act, 1955 by respondent-wife in civil appeal, as
such, there was no question that lower appellate court has
provided opportunity of hearing to appellant — husband in civil

appeal before passing order of maintenance in favour of wife.

20. The case law of the Andhra Pradesh High Court as cited
by learned counsel for the appellant rendered in Abboyolla M.
Subba Reddy (supra) is relevant. Paragraph Nos. 26, 31 & 32
of the aforementioned judgment rendered in Abbayolla M.
Subba Reddy (supra) are as under:-

26. The learned Counsel for the respondent
submitted that under Section 25 of the Hindu Marriage
Act, a wife whose marriage is void would be entitled,
as of right, of relief of permanent maintenance once
her marriage is annulled by a decree of nullity under
Section 11 or passing a decree of a kind envisaged
under Sections 9 to 14 of the Hindu Marriage Act, and
therefore, it follows that the Hindu Marriage Act, 1955
recognizes, notwithstanding the fact that the marriage
is null and void, that the wife has the status atleast for
limited purpose of applying for alimony and
maintenance. This statutory intention, according to
the learned Counsel for the respondent, has to be
borne in mind in considering the claim of the
respondent in this case to maintenance. The support
of this contention the learned Counsel relied on the
decision of a learned single Judge of Bombay High
Court in Smt. Rajesh Bai and others v. Shantha Bai.
In that case, the first wife of the deceased filed a suit
for partition against the brothers of her deceased
husband and the 2nd wife of her husband by name
Rajesh Bai. The defendants in that suit took the plea
that the plaintiff was divorced by her husband as per
the caste custom and after divorce, he married 2nd
wife Rajesh Bai. The learned single Judge while
holding that the marriage of Rajesh Bai is void in view

13
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of the subsisting first marriage of the deceased with
Shantha Bai, granted maintenance to 2nd wife
Rajesh Bai relying on the pari materia provisions of
Section 25 of the Hindu Marriage Act and also relying
on the inherent powers of the Court under Section
151 C.P.C. to meet the ends of justice. The learned
single Judge observed thus: "The rights recognised
by Section 25 of the Hindu Marriage Act can clearly be
worked out in any civil proceedings subject to
consideration of facts and circumstances so as to
meet the ends of justice by resort to the inherent
powers conferred upon the Courts by Section 151
C.P.C. The statutory references do not indicate that
there is any prohibition or any specific Provision in
this regard. On the other hand, the principle is
statutorily recognised that upon a decree being
passed for nullifying the marriage as void de jure, the
Court is possessed with ample power to make order
as to alimony and maintenance. What could,
therefore, be available in special proceedings cannot
be said to be not available when the same issue is
involved collaterally in competent civil proceeding."
The learned Judge further observed: "Ultimately,
having based the relief under Section 151 C.P.C. with
the aid of inherent powers and drawing upon the
principle underlying Section 25 of the Hindu Marriage
Act, it is implicit that before maintenance is granted,
the need to grant such must exist as well as the
grantee must fulfil the ordinary conditions like that of
chastity, not being married with any other person and
further of not being in a position to maintain herself."
With due respect, we are not in a position to accept
the said reasoning of the learned Judge. Firstly, the
assumption that Section 25 recognizes the right of a
woman bigamously married to claim maintenance at
the time when a decree of nullity is passed is not
correct. Secondly in the absence of a proceeding
under Sections 9 to 14, such a relief cannot be granted
by invoking Section 151. Section 151 could have no
application to such a situation.

14
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31. In view of the above decision taken by us, the
claim of the respondent for maintenance, whose
marriage is void ab initio, against the appellant is not
maintainable. Hence, the decree and judgment in
O.S. No0.131/87 on the file of the Principal
Subordinate Judge, Chittoor, is liable to be set aside.

32. In the result, the appeal is allowed. The judgment
and decree in O.S.No.131 of 1987 on the file of the
Principal Subordinate Judge, Chittoor, is set aside
and the suit O.S.No.131 of 1987 is dismissed. In the
circumstances of this case, parties are directed to
bear their costs throughout.

21. Considering the entire facts and circumstances of the
case, the grant of maintenance under Section 25 of the Hindu
Marriage Act in favour of Preetam Kumari when marriage has
been declared null and void by the trial court, cannot be
maintained in the eye of law. The suit for declaring the marriage
as null and void, has been decreed by the trial court and the
decree has been affirmed in the first appeal, as such, the first
appellate court has committed illegality in passing the order for
maintenance under Section 25 of the Hindu Marriage Act. It is
also material that finding of the trial court has been maintained
in the appeal, as such, there was no occasion to grant
maintenance under Section 25 of the Hindu Marriage Act in
favour of the respondent Preetam Kumari coupled with the fact
that there was no application under Section 25 of the Hindu

Marriage Act, 1955 in civil appeal by respondent-wife.

22. In view of the finding of fact recorded by the trial court
declaring the marriage as void and ineffective, the grant of
maintenance under Section 25 of the Hindu Marriage Act in
favour of the respondent Preetam Kumari is manifestly

erroneous and illegal. The substantial questions of law nos. 1 &

15
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2 are answered in favour of appellant and against the

respondent.

23. In view of above, the part of the judgment and decree of
the lower appellate court by which maintenance under Section
25 of the Hindu Marriage Act has been granted by the first
appellate court in Civil Appeal No0.44/2010 and 45/2010 is
hereby set aside. The second appeal stands allowed. No order

as to costs.

Order Date :- 5.4.2023
C.Prakash

(Chandra Kumar Rai, J.)
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