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HIGH COURT OF CHHATTISGARH, BILASPUR
WA No. 168 of 2024

Shiv Kumar Singh, S/o Shri Bimal Singh, aged about 46 years, R/o Civil
Lines, Khrivaigarh, District : Rajnandgaon, Chhattisgarh.

---- Appellant
Versus

1.  State of Chhattisgarh Through Secretary, Public Works Department,
Mahanadi Bhawan, Naya Raipur, District : Raipur, Chhattisgarh.

2.  Engineer-In-Chief Public Works Department, Sirpur Bhawan, Civil
Line, Akashwari Bhawan, Raipur, Chhattisgarh.

3. Ramakant Kashyap S/o A.C. Kashyap Aged About 38 Years R/o
Q.No. H212, PWD Colony, Korba, District : Korba, Chhattisgarh.

4. Suraj Kumar Kashyap S/o Sharad Kumar Kashyap Aged About 41
Years R/o Near Radha Krishna Mandir, Ward No. 40, Torwa,
Bilaspur, District : Bilaspur, Chhattisgarh.

5. Bhupendra Shrivastav S/o S. L. Shrivastav Aged About 35 Years R/o
Near Degree Raigarh College, PWD Colony, Raigarh, District :
Raigarh, Chhattisgarh.

---- Respondents

(Cause-title taken from Case Information System)

For Appellant : Ms. Surya Kawalkar Dangi, Advocate.
For Respondents/State : Mr. Yashwant Singh Thakur, Additional
Advocate General.

Hon'ble Shri Ramesh Sinha, Chief Justice

Hon'ble Smt. Rajani Dubey, Judge

Judgment on Board

Per Ramesh Sinha, Chief Justice

10.04.2024

1. Heard Ms. Surya Kawalkar Dangi, learned counsel for the appellant

as well as Mr. Yashwant Singh Thakur, learned Additional Advocate
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General, appearing for respondents No. 1 & 2/State on |.A. No. 2 of 2024,

which is an application for condonation of delay.

2.  After hearing the learned counsel for the parties and considering the
reasons mentioned in the application, we are of the considered opinion that
sufficient cause has been shown in the application and accordingly, |.A.
No.2 of 2024 is allowed and delay of 119 days in filing the appeal is

condoned.

3. The present intra Court appeal has been filed by the appellant/writ
petitioner against the order dated 09.10.2023 passed by the learned Single
Judge in WPS No. 2209 of 2016 (Shiv Kumar Singh & Others vs. State
of Chhattisgarh & Another), whereby the learned Single Judge has

dismissed the writ petition filed by the appellant/writ petitioner.

4. . Learned counsel for the appellant/writ petitioner submits that
respondent No. 2 took a decision to issue an advertisement in the
newspapers for inviting application for filling the sanctioned and regular
post of Data Entry Operators, Assistant Grade - 3, Assistant Programmer,
Stenographer and Steno-Typist (through direct appointment mode) and the
advertisement was published on 10.07.2013. It is submitted that for the
conduct of the said examination the State of Chhattisgarh was divided into
31 divisions and applications were called division wise, meaning thereby,
that candidate residing in Raipur shall submit the application form in Raipur
Division. Herein, it is pertinent to mention that the selection process was
only one and was to be conducted for the entire State of Chhattisgarh and
the said fact that one common selection process was carried out for all the
divisions can be made crystal clear from the following clauses of

advertisement dated 10.07.2013 (Annexure P/1 in the writ petition):
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"(9) T adiEr (qeadr / siera uder)—

(6) fora sratea & Raa @ fawg A< = yega fean
ST Bl 8, SUl &A™ 9qg™ &I qifsd yaoT 9=l g4
ol &1 gaafua yfoar afed 99 f&91d 31.07.2013 d
Tlilgd  Se/wls Ue g1 eRiddE wwa H
IFfard ®u & uTwd 8 oA arfeve | fadis @ /W9yt
U M Al R His faar ad fHar @ qen
SIRAR ¥a1 ¥ U &= ardl AT =l & ©aR T8
ICDIRCICE

(6) 3MdST YA HYd G I & HURWR 3Iydfad ug
T M, Sifd G399 defea ad &1 9 wre wy ¥
sifea g arfay |

(7) 3mdg®l B BadaTe &1 Yo Farft & g=r sifard
2|

(8) IR d WG HHNT & 3idiid oM+ drd forell &
R uql =q SMdsd & drd JwfAl ¢ &l 39 fored
&1 ¥ Rt g sifart 2

(21) Dierad 9der/ wET@HR TS & feaq &1 891 2 |
Ja: SHiqaR el ta &€ sRIfed WR 3ded 9o U¥gd
aY |

(22) @1z fgfea sadare v & fau 2 3aya =afa
SHficar &I RfGddl @ meR R sadiare wsd o ol
o1 forel H ueeTuAr €1 aef |

A bear perusal of the clause numbers 21 and 22 clearly provides that

the selection process was common for the entire State of Chhattisgarh.
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5. It is further submitted by the learned counsel for the appellant/writ
petitioner that the appellant/writ petitioner having all the requisite
qualifications applied for the vacant post of Data Entry Operator from
Kheragarh division. As per the advertisement the results of the selection
process were to be declared on 31.08.2013, but results of only Raipur
division was declared. Here in, it is pertinent to mention that list of eligible
candidates and interview call letter of the appellant was declared by the
respondent authorities. She further submits that a controversy cropped up
in the appointments which were granted for the Raipur division. In Raipur
division appointments were granted to 67 persons in different post, on
which 38 persons joined. Thereafter, vide order dated 10.03.2015, it was
decided that since the advertisement was issued on the basis of rules
which were not notified in gazetted and without carrying on the amendment
(i.e. advertisement was issued on the basis of draft rules) the entire
selection process was cancelled. Pursuant to the order dated 10.03.2015,
termination orders were issued on 12.03.2015 to candidates of Raipur
Division, who were granted appointment. It is pertinent to mention that the
order dated 10.03.2015 has not been filed by the appellant/writ petitioner in
WPS No. 2209 of 2016 nor the respondent has placed the said order on
record, however, the termination order dated 12.03.2015 which has been
passed on the basis of order dated 10.03.2015, quotes the said order. For
ease of reference the termination order dated 12.03.2015 filed by

respondent as Annexure R/1 (in the writ petition) is reproduced below:

“fart A wMud@s, T ersfike, Yeme Js 3 U4
SICIUET TR & Uq @ FYgfad & 999 4 39 s-iad
gR1 fdsiu9 HId 29021001 /¥AT /Y31 /13 faAT®

02 /07 /2013 SIRY fear ar o1 dom st arRa= & s9
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HATT & AT HHID 39021378 /AT /Y3 /13 feiid
28 /08 /2024 & GIRT A oo, &1 3fg
dEs o 9g W e s yee fdar o)

I B AR BHIG TP 3—13 /2014 /19 /30173 feAT®
10 /03 /2015 & GRT Sdd YHOT § AT YIma faumr
@& 9RYF ®HiH TH 9—1/2008 /173 fa-Ti®d 01 /02 /2013
A o e &1 ot qd fed o qer fdEr die
fior faurT & sRioafya dar wdl FrEl 4 gureE e
fagu ol féY oM & $RT a9 & rER R Bl
T HE SRAZAT B3 YA Frefid wxd gu @1 g
gyof #Afdal <1 g aiffa &3 8q PR fear
2| 3a: Sad fasu fedi® 02 /07 /2013 Ud SUD IATER
X 59 ST & QI BHIP 39021378 /AT /Y31 /13
f&snis 28/08/2014 g1 &1 w3 fFgfda <1 vagarmr
dehTd yaTd 9 Frea fwar smar 2 17

6. © Learned counsel for the appellant/writ petitioner contented that the
order dated 12.03.2015 clearly shows that the selection process was
cancelled as the advertisement was based on the basis of draft rules which
were not notified. The order dated 10.03.2015 and individual termination
orders dated 12.03.2015 were challenged by the terminated employees
before this Court by filing writ petitions bearing WPS No. 973 of 2015 and
and connected batch of writ petitions. The learned Single Judge vide order
order dated 31.08.2015 upheld the validity of the termination orders.
Thereafter, the order dated 31.08.2015 passed in WPS No. 973 of 2015 &
batch was challenged in WA No. 484 of 2015 and other connected matters,
wherein, the orders dated 10.03.2015, 12.03.2015 and 31.08.2015 passed

in WPS No. 973 of 2015 & batch were set aside and the advertisement and
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the selection process was held to be valid and legal and this Court in

paragraphs 14, 15 & 16 further held that:

“14. Manifestly, it is thus to be seen that there has been
no change in the essential eligibility criteria for
appointment. The only addition is with regard to testing
proficiency of the eligible. It would only enable and
facilitate the Government from choosing the most
proficient and competent from amongst the eligible
candidates. Had it been a case where the qualifications
of eligibility to participate in the selection process were
substantially changed in derogation to the existing rules
by lowering them, matters would have been entirely

different for consideration.

15. A process of public advertisement and recruitment
is cumbersome, time consuming and has financial
Implications. If there are gross illegalities and blatant
violation of law, the entire process will have to be set
aside irrespective of all consequences. But if the
irregularities alleged are trivial or do not really constitute
an irregularity and the process of advertisement and
selection does not stand vitiated completely, every
infraction will not call for complete setting aside of the
selection process. The draft rules have also been finally

published on 17.6.2015 without any modifications.

16. We therefore are unable to sustain the order under
appeal by holding that the entire selection process

stands vitiated and has to be set at naught with
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directions for proceeding afresh all over again. The
orders of the State Government dated 10.03.2015 and
individual orders of termination pursuant thereto
alongwith the order under appeal are set aside. The
Appellants are directed to be reinstated but without

back- wages.”

7. Learned counsel for the appellant/writ petitioner submits that Division
Bench vide order dated 18.02.2016 passed in WA No. 484 of 2015 has
categorically held that no illegality or any irregularity has been committed in
the selection process which has been conducted vide advertisement dated
02.07.2013. Despite the selection process being held to be legal and valid,
the results of other divisions were not declared, the appellant along with
other candidates approached this Court by way of filing writ petition bearing
WPS No. 2209 of 2016, for issuance of the results and to proceed further.
She also submits that the reply was filed by the respondent authorities in
the writ petition, wherein, the same stand has been taken which was taken
for issuance of the termination orders of the appointed candidates i.e.
‘without there being any amendment in the recruitment rules, the
advertisement was issued on 02.07.2013 and therefore, the eligibility
qualification existed on the said date was contrary to the recruitment rules,
though the same contained in the advertisement.” The learned Single
Judge dismissed the WPS No. 2209 of 2016 & batch vide order dated
09.10.2023.

8. It is further contented by the learned counsel for the appellant/writ
petitioner that the essence of the cancellation dated 14.09.2016 is the
decision taken by the respondent on 10.03.2015 and it is humbly submitted

that the reasons assigned by the respondent State authorities, in their
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return (in the writ petition) for cancelling the advertisement have already
been dealt extensively by the Division Bench of this Court in WA No. 484 of
2015, and therefore, when a controversy on a particular subject matter has
been set at naught by the Division Bench which has not been challenged
further and attained finality, then the respondent/State was duty bound to
abide by the same. She also contented that once the Division Bench in WA
No. 484 of 2015 vide order dated 18.02.2016 has categorically stated in
para No. 16 that “We therefore, are unable to sustain the order under
appeal by holding that the entire selection process stands vitiated and has
fo be set at naught directions for proceeding afresh all over again’, and
thereafter, setting aside the order dated 10.03.2015 and individual
termination order, then the respondent/State cannot take the same stand
and cancel the selection process. It is submitted that once a controversy
péertaining to-a subject matter has been set at naught by a competent Court
and attained finality, then that judgment becomes judgment in rem as far as
the said controversy is concerned. And this proposition is commonly knows
as ‘doctrine of stare decisis’ according to which when a competent Court
has laid down principles of law as applicable to certain state of facts, it will
adhere to that principle and apply to all future cases where the facts are
substantially the same. Hence, the aforesaid impugned order dated

09.10.2023 is untenable in the eyes of law.

9. Learned counsel for the appellant/writ petitioner has referred the
judgment of Hon’ble Supreme Court in the matter of Sakshi vs. Union of
India, reported in (2004) 5 SCC 518 and would refer to paragraph 23

which reads as under:-

“23. Stare decisions is a well-known doctrine in legal

jurisprudence. The doctrine of stare decisis, meaning to
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stand by decided cases, rests upon the principle that
law by which men are governed should be fixed,
definite and known, and that, when the law is declared
by a court of competent jurisdiction authorized to
construe it, such declaration, in absence of palpable
mistake or error, is itself evidence of the law until
changed by competent authority. It requires that rules of
law when clearly announced and established by a court
of last resort should not be lightly disregarded and set
aside but should be adhered to and followed. What it
precludes is that where a principle of law has become
established by a series of decisions, it is binding on the
courts and should be followed in similar cases. It is a
wholesome doctrine which gives certainty to law and

guides the people to mould their affairs in future.”

10. Learned counsel for the appellant/writ petitioner would further
referred to the judgment in the case of All Assam graduate Hindi
Shikshan Parangat (Equivalent B.Ed.) Teachers Association vs.
State of Assam & Others, reported in 20714 SCC Online Gau 445 and
(2014) 5 Gau LR 520, the Division Bench of Gauhati High Court has held

as under:-

“9. We do not agree to this submission. In our view,
when the controversy in question was already subject-
matter of the earlier litigation and attained finality, the
same controversy could not be allowed to be racked up
subsequently at the instance of other person. The

earlier order in our opinion was binding on the parties
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while prosecuting the subsequent litigation on the same
issue because the issue raised in certain litigations had
a binding force and thus remained no longer res

integra.

10. ........... and lastly once the decision on any
particular issue was rendered by the competent court
then it had a binding force on subsequent litigation
because it was in the facts of this case a judgment in
rem unless upset by the higher court. It was not done
because no appeal was filed in the Supreme Court by
the writ petitioner against the order dated 27.6.2011
passed in writ petition and nor against the review order

dated 30.6.2013 passed in review petition.”

11.  On the other hand, learned State counsel, appearing for respondents
No. 1 and 2 submits that the learned Single Judge after considering all the
aspects of the matter has rightly dismissed the writ petition, in which no

interference is called for.

12. Learned State counsel had filed their return (in the writ petition) and
have denied the submission made in the writ petition as well as writ appeal.
It has been contended by the learned State counsel that since
appointments was made on the basis of draft rules proposing changes in
the existing rules. This is not permissible because the circular dated
01.02.2013 which provides new qualifications for the posts which has been
advertised and the circular further provides that all the administrative
departments wherein the posts mentioned in the said circular dated
01.02.2013 are included in their set-up, they should take steps for

amending their respective recruitment rules to incorporate the amendment
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suggested by the Department of General Administration. Thereafter,
notification may be issued after getting approval from the Department of
Law and then only steps for filling up the posts should be taken. However,
without there being any amendment in the recruitment rules, the
advertisement was issued on 10.07.2013, therefore, the eligibility
qualification existed on the said date was contrary to the Recruitment
Rules, through the draft rules were mentioned in the advertisement, but,
these amendment is not incorporated in the rule, as such, issuance of
advertisement is illegal. It is further contended that petition has never
challenged cancellation of advertisement on 14.09.2016 in these petitions
whereas the petitioners who have challenged their cancellation of
appointment order have already been appointed and as such, the appellant
cannot claim parity with the petitioners who have been granted relief by the
Division. Bench of this Court. To substantiate his submission, he has
referred to the judgment passed in bunch of the writ petitions in WPS
No0.973 of 2015 wherein the learned Single Judge of this Court in para 1

has taken note of the fact which reads as under:-

“1. The petitioners have called in question the legality
and validity of the order dated 10.03.2015 passed by
the State Government whereby, the State Government,
after examining the complaints and receipt of enquiry
report, has declared the recruitment process as void
and has further directed to cancel the appointments of
the petitioners on the post of Data Entry QOperator,
Stenographer,  Steno-typist,  Assistant  Grade-lll,
Assistant Programmer, as the case may be. Pursuant to

the said order, the Engineer-in-Chief (for short the ‘E-in-
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C'), Public Works Department (for short WD') issued the
order dated 12.03.2015, which has also been assailed
in sure of the writ petitions, by which, the appointments

have been cancelled.

In addition to the departmental Data Entry Operators,
other candidates have also been granted weightage of
experience, which is contrary to the E-in-C’s decision

dated 02.07.2013.

Certificate obtained by one candidate from Sikkim
Manipal University has been accepted, but several
candidates having same/similar certificates from the

same institution have been declared ineligible.

There are overwriting /interpolation/ manipulation in the
marks awarded to several candidate on the head of

experience.

In several categories, meritorious candidates have not
been selected and favoured candidates have been

appointed.

Experience marks of several candidates have been

reduced deliberately to favour other candidates.

Handicapped person has been selected by appointing

her in the unreserved category.

One candidate namely; Pramod Shukla who appeared
in Durg as well as in Raipur has been granted 7 marks
for experience in Durg, whereas in Raipur he has been

awarded 24 marks for experience. The same candidate
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has been awarded different marks for experience for

different posts.

Several candidates have been issued -certificate of
experience by AG Il of the office of the E-in-C, PWD and

not by any responsible officer.

The advertisement was not issued in accordance with
the recruitment rules namely; Public Works Department
(Non Gazetted) Service Recruitment Rules, 2007 (for

short "the Rules, 2007).

More than the proportionate number i.e. 1:5 were
permitted to appear in the skill test for the post of Data

Entry Operator.

A list of candidates eligible for skKill test was issued in
random manner without mentioning as to whether the
same has been issued merit wise or alphabet wise or

category wise.

Information received under the Right to Information Act,
2005 has revealed that the answer sheets of the
candidates do not bear the signature of the Center
Superintendent or Invigilator/Supervisor of the IT, where
the examination was conducted, This fact proves that
the anwer sheets have been changed subsequently to

select the favoured candidates.”

13. He would further submit that the draft rules framed by the Department
of General Administration vide circular dated 01.02.2013 can be acted

upon where there is no rule for its implementation, however, when the field
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is already occupied by statutory rules framed, the draft rules cannot be
acted upon, but ignoring the instructions issued by the Department of
General Administration vide circular dated 01.02.2013, the advertisement
dated 02.07.2013 was published without waiting for amendment in the
recruitment rules and its notification in the Government gazette. He also
submit that advertisement dated 02.07.2013 was published contrary to the
circular dated 01.02.2013 is not valid and non-est in the eyes of law and
therefore, there is no question to declaring the results of the examinations
held in other divisions by the answering respondents. It is contended that
the draft rules have now been notified incorporating the same in the
statutory rules and it has not been given retrospective effect to save the
advertisement. He would further submit that it is a settled position of law
that a retrospective operation of rules have to be made in express terms
and in-absence of such expression, any act made contrary to the rules is
not valid. Therefore, there was no occasion to declare the results of the
examination etc. conducted pursuant to the advertisement dated
02.07.2013 issued contrary to the circular dated 01.02.2013. There is no
illegality or infirmity on the part of the respondents. It is contended that after
amendment in the recruitment rules and after obtaining permission from the
State Government vide order dated 18.11.2015 wherein the State
Government has accorded its permission for recruitment to Class Il and
Class IV posts only for Bastar and Surguja Divisions through examination
conducted by the Chhattisgarh Professional Examination Board, Raipur. He
would further submit that vide order dated 14.09.2016 and advertisement
dated 02.07.2013 in pursuant of which the appellant applied for post has
already been cancelled and a paper publication in this regard has already

been issued.
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14. It is further submitted by the learned State counsel that the issuance
of advertisement dated 25.09.2016 (Annexure P/1 in the writ petition) has
been challenged in WPS No. 2585 of 2016 and the Co-ordinate Bench vide
order dated 04.07.2016 has dismissed the writ petition by observing as

under:-

“in view of the above ground raised in the petition, it
has no merit, particularly when the petitioners have not
challenged the legality or validity of the Government
Notification. If the petitioners have any grievances with
the provisions of Notifications for eligibility on the basis
of residence of district, they shall be at liberty to

challenge the said notification”.

15. He would further submit that there is no illegality on the part of the
respondents after obtaining the permission from the State Government and

issued fresh advertisement.

16. We have heard learned counsel for the parties and perused the

impugned judgment and materials available on record.

17. From the records, it is quite vivid that appellant/writ petitioner has
heavily relied upon the judgment of Division Bench passed in WA No. 484
of 2015 decided on 08.02.2016 wherein the Division Bench has quashed
the order of canceling the appointment order, but the order dated
14.09.2016 by which the entire selection process has been cancelled by
State of Chhattisgarh has not been challenged by the appellant/writ
petitioner though the WPS No. 2209 of 2016 was filed on 15.06.2016. Even
after filing of additional affidavit (in the writ petition) in compliance of the

Court order dated 09.02.2017 filed by the respondents wherein cancellation
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of appointment order dated 12.03.2015 (Annexure D/1 in the writ petition),
advertisement dated 24.05.2016 (Annexure D/3 in the writ petition) and
notice dated 14.09.2016 regarding cancellation of advertisement dated

02.07.2013 was filed (in the writ petition), which reads as under:-

"3 BRI gRI ®ad AR oo & fag Medws, T
crafie, 98—® d$—3 Ud slel U=l TR & Ug R fedisd
28.08.2014 ®I FIfdd Iy S @& w3 off, o YA @
Iqa Fdy feid 10.03.2015 @& uRuraq A R 9q™
IfRar, e fFEfor faurT Y™[YR & ey fad e 12.03.
2015 gRT e far am o |

BaTe YA, did Ao faumr w3rad agedl waq
YR & 99 $AIH B 3—7 /2015 /19 /-3 f&id 18.11.
2015 gR1 €@fdgM @& wigdl IJgydl @ Sdild d&R Al
O[S 99T & Qi gad agef 4ofi @& el w=eft & Raa
gl &l B AEAd® e qvsd YAYR b Areddq 9
I YA B, WA DI BRIAIS A B AN U B
TS | A" & HEgH A 9l D dRdars gfearEia 2 |

IA: 39 BEATAT d YA B. 39021001 /AT /Y.31. /13 feAi®
020713 §RT WeR—$ UNITR, WgdEs, WAl cRfRe,
STel Ul JfReY Ud ¥8lhe Us—3 @& Ual =g S fordl
(TelceNIR, were, g9adl, TRAES, g, drdis, 99w,
JeAIgd, daul, fqamyz, Al @iun, HikEl, RIS,
ARSI, RETSTTS—deRMYR, YRR, DIRAL, SWYR, IR,
gHA, Sddrsl, dAIGYR, $IdY, PISFNd Td AREAYR) 4
H9fira 39 fawmr & sfaal @ fau vt 3g o fasmu=

&1 dodpld Y9Td O forea fear sirar 21
gqE SAfAHdr

ot famfor faumr
IAYR (B¥Te)”
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18. Thereafter, the respondents/State have conducted the entire
selection process through VYAPAM and filed the order dated 23.02.2017
by which the appointment for Bastar and Surguja division were conducted
and appointment orders were issued. From the records, it is quite vivid that
subsequently the respondents/State have cancelled the advertisement on
14.09.2016 which was not assailed by the appellant/writ petitioner despite
knowing which has already been brought on record. In this peculiar
situation, the judgment passed by the Division Bench is not applicable to
the present facts and circumstances of the case as the subsequent
cancellation of entire selection process was not subject matter of challenge
before the Division Bench. The appellant/writ petitioner was aware about
cancellation of advertisement dated 14.09.2016. It is too well-settled that
judgments are not to be read as Euclid’s theorems; they are not to be
construed as statutes, and; specific cases are authorities only for that they
actually decide. This theory of euclid’s theorems has come up for
consideration before the Hon’ble Supreme Court in the case of Chintels
India Ltd. vs. Bhayana Builders Pvt. Ltd., reported in (2021) 4 SCC 602

wherein the Hon’ble Supreme Court has held as under:-

“31. It is well settled that judgments are not to be
construed like Euclid’s theorems (see Amar Nath Om
Prakash v. State of Punjab (1985) 1 SCC 345), but all
observations made therein must relate to the context in
which they were made. In that case, the Court put it

thus

“10. There is one other significant sentence in
Sreenivasa General Traders v. State of A.P.[(1983) 4

SCC 353] with which we must express our agreement,
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it was said: (SCC p. 377, paras 26-27). 26-27......“With
utmost respect, these observations of the learned
Judge are not to be read as Euclid's theorems, nor as
provisions of a statute. These observations must be

read in the context in which they appear”.

We consider it proper to say, as we have already said
in other cases, that judgments of courts are not to be
construed as statutes. To interpret words, phrases and
provisions of a statute, it may become necessary for
Judges to embark into lengthy discussions but the
discussion is meant to explain and not to define.
Judges interpret statutes, they do not interpret
judgments. They interpret words of statutes; their words
are not to be interpreted as statutes. In London Graving
Dock Co. Ltd. v. Horton [1951 AC 737, 761] Lord

MacDermott observed:

......... “The matter cannot, of course, be settled merely
by treating the ipsissima verba of Willes, J., as though
they were part of an Act of Parliament and applying the
rules of interpretation appropriate thereto. This is not to
detract from the great weight to be given to the
language actually used by that most distinguished

Judge....

In Home Office v. Dorset Yacht Co. Ltd. [(1970) 2 All

ER 294] Lord Reid said:

............ “Lord Atkin's speech [Donoghue v. Stevension,
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1932 All ER Rep 1, 11] ... is not to be treated as if it
was a statutory definition. It will require qualification in
new circumstances.” Megarry, J. in (1971) 1 WLR 1062

observed:

‘One must not, of course, construe even a reserved
judgment of even Russell, L.J. as if it were an Act of
Parliament.” And, in Herrington v. British Railways

Board [1972 AC 877 (HL)] Lord Morris said:

“There is always peril in treating the words of a speech
or a judgment as though they were words in a
legislative enactment, and it is to be remembered that
Jjudicial utterances are made in the setting of the facts of

a particular case.”

11. There are a few other observations in Kewal
Krishan Puri case [(1980) 1 SCC 416] to which apply
with the same force all that we have said above. It is
needless to repeat the oft-quoted truism of Lord
Halsbury that a case is only an authority for what it
actually decides and not for what may seem to follow

logically from it.”

19. Even otherwise, the law is well settled that the selected candidates
have no indefeasible right to appoint. The right of the employer to cancel
the entire selection process has been considered before the Hon’ble
Supreme Court in the case of Sachin Kumar & Other vs. Delhi
Subordinate Service Selection Board (DSSSB) & Others, reported in

(2021) 4 SCC 631 wherein the Hon'ble Supreme Court has held in
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paragraph 66 which are as under:-

“66. Recruitment to public services must command
public confidence. Persons who are recruited are
intended to fulfil public functions associated with the
functioning of the Government. Where the entire
process is found to be flawed, its cancellation may
undoubtedly cause hardship to a few ho may not
specifically be found to be involved in wrong-doing. But
that is not sufficient to nullify the ultimate decision to
cancel an examination where the nature of the wrong-
doing cuts through the entire process so as to seriously
impinge upon the legitimacy of the examinations which
have been held for recruitment. Both the High Court and
the Tribunal have, in our view, erred in laying exclusive
focus on the report of the second Committee which was
confined to the issue of impersonation. The report of the
second Committee is only one facet of the matter. The
Deputy Chief Minister was justified in going beyond it
and ultimately recommending that the entire process
should be cancelled on the basis of the findings which
were arrived at in the report of the first Committee.
Those findings do not stand obliterated nor has the
Tribunal found any fault with those findings. In this view
of the matter, both the judgments of the Tribunal and

the High Court are unsustainable.”

20. The respondents/State have taken specific stand that the

advertisement consists of draft rules which have not been framed; as such,
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issuance of advertisement on the basis of draft advertisement is illegal.
This fact that the advertisement was issued on the basis of draft rule, is not
disputed by the appellant/writ petitioner. It is well settled legal position of
law that unless and until the rules are framed in exercise of power under
Article 309 of the Constitution of India, it has no statutory value. The rules
are made effective only when they fulfill the legal requirement of publication
in the official gazatte and on such publication shall have the effect as if
enacted in the Act and once they cross these requirements they have force
and sanctity of law. The Hon’ble Supreme Court in the case of A.K.
Bhatnagar & Others vs. Union of India & Others, reported in (1991) 1

SCC 544, wherein the Hon’ble Supreme Court has held as under:-

“13. On more than one occasion this Court has
indicated to the Union and the State Governments
that,once they frame rules, their action in respect of
matters covered by rules should be regulated by the
rules. The rules framed in exercise of powers conferred
under the proviso to Article 309 of the Constitution are
solemn rules having binding effect. Acting in a manner
contrary to the rules does create problem and
dislocation. Very often Government themselves get
trapped on account of their own mistakes or actions in
excess of what is provided in the rules. We take serious
view of these lapses and hope and ftrust that the
Government both at the center and in the States would
take note of this position and refrain from acting in a
manner not contemplated by their own rules. There

shall be no order as to costs.”
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21. Since the entire selection process has been cancelled and
subsequent appointment for Bastar and Surguja division have already been
done which was also not challenged by the appellant/writ petitioner. Even
the selected candidates of this division have not been impleaded as party
to the case. It is pertinent to mention here that cancellation of earlier
advisement by the respondent No. 2 on 14.09.2016 is not challenged by the
appellant/writ petitioner in the writ petition. Thus, we are of the considered
opinion that the learned Single Judge has not committed any illegality,

irregularity or jurisdictional error warranting interference by this Court.

22. Accordingly, the present writ appeal being devoid of merit is liable to

be and is hereby dismissed.

Sd/- Sd/-
(Rajani Dubey) (Ramesh Sinha)
Judge Chief Justice



