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Mr. Jitendra Singh, SHO Udhyog
Nagar, Kota

HON'BLE MR. JUSTICE AVNEESH JHINGAN

Order

25/10/2024

1. This petition is filed seeking directions to terminate the

pregnancy of the victim.
2. The victim at present is in Rajkiya Balika Grah, Nanta Kota.

3. The brief facts are that the Child Welfare Committee, Kota
City, Kota (for short 'CWC') lodged FIR No0.296/2024 dated
15.05.2024 at Police Station Udyog Nagar (Kota City), Kota under
Sections 363, 366-A, 370 IPC and Section 81/84 of the Juvenile
Justice (Care and Protection of Children) Act, 2015 (for short '1]
Act). The medical examination of the victim was done as she is
pregnant and wanted to terminate the pregnancy. The victim was
examined in J.K. Lon Mother and Child Hospital (for short 'the
hospital') on 30.09.2024 and was found to be 24 weeks (+/- 2

weeks) pregnant.

4. 0On 19.10.2024, while issuing notice of motion, the directions
were iséued to hospital for constituting a Medical Board for
examining the victim. It was further ordered that the Chief Judicial
Magistrate (for short 'CIM') shall record the statements of the

victim in camera proceedings .
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5.  The photocopy of the report of the Board dated 21.10.2024
was produced before the Court along with statement recorded by
the CIM. As per the report, the pregnancy was in high risk
category and for termination, the victim has to be inducted labor
and in case of fail induction, surgery would be required. It was
reported that the teenage pregnancy is a high risk pregnancy. The
pregnancy was of twenty six weeks five days and taking into
account that Hemoglobin of the victim was 10.4 gm and Platelets
count was ninety thousand only, the risk in termination of

pregnancy has multiplied.

6. On 23.10.2024, the counsel for the State on instructions
from the Investigating Officer apprised the Court that there is
issue with regard to determination of age of the victim. It was
submitted that in medical report, the age of the victim was more

than nineteen years and less than twenty years.
7. The CWC was deemed necessary and was impleaded.

8. On 23.10.2024, the Medical Board was directed to give a
clear comparative opinion with regard to the risk involved in
termination of pregnancy and the delivery. Further to specify if the
symptoms making termination to be dangerous could be

immediately treated.

9. Today, report dated 24.10.2024 of the Medical Board has
been produced, the same is taken on record and is reproduced

below:-
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10. The relevant provisions of the Act are reproduced below:-

2 Definitions.—In this Act, unless the context
otherwise requires,—
(a) “guardian” means a person having the care
of the person of a minor or a [mentally ill
person];

XX XX XX

(c) “minor” means a person who, under the
provisions of the Indian Majority Act, 1875 (9 of
1875), is to be deemed not to have attained his
majority;

XX XX XX

3. When pregnancies may be terminated by
registered medical practitioners.—

(1) Notwithstanding anything contained in the Indian
Penal Code (45 of 1860), a registered medical
practitioner shall not be guilty of any offence under
that Code or under any other law for the time being in
force, if any pregnancy is terminated by him in
accordance with the provisions of this Act.

(2) Subject to the provisions of sub-section (4), a
pregnancy may be terminated by a registered medical
practitioner,—

(a) where the length of the pregnancy does not
exceed twelve weeks, if such medical practitioner
is, or

(b) where the length of the pregnancy exceeds
twelve weeks but does not exceed twenty weeks, if
not less than two registered medical practitioners
are, of opinion, formed in good faith, that—
(i) the continuance of the pregnancy would
involve a risk to the life of the pregnant
woman or of grave injury to her physical or
mental health; or
(i) there is a substantial risk that if the child
were born, it would suffer from such physical
or mental abnormalities as to be seriously
handicapped.

Explanation I.—Where any pregnancy is alleged by the
pregnant woman to have been caused by rape, the
anguish caused by such pregnancy shall be presumed
to constitute a grave injury to the mental health of the
pregnant woman.

Explanation II.—Where any pregnancy occurs as a
result of failure of any device or method used by any
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married woman or her husband for the purpose of
limiting the number of children, the anguish caused by
such unwanted pregnancy may be presumed to
constitute a grave injury to the mental health of the
pregnant woman.
(3) In determining whether the continuance of
pregnancy would involve such risk of injury to the
health as is mentioned in sub-section (2), account may
be taken of the pregnant woman's actual or reasonably
foreseeable environment.
(4) (a) No pregnancy of a woman, who has not
attained the age of eighteen years, or, who, having
attained the age of eighteen years, is a [mentally ill
person], shall be terminated except with the consent
in writing of her guardian.
(b) Save as otherwise provided in clause (a), no
pregnancy shall be terminated except with the
consent of the pregnant woman.
4. Place where pregnancy may be terminated. No
termination of pregnancy shall be made in accordance
with this Act at any place other than—
(a) a hospital established or maintained by
Government, or
(b) a place for the time being approved for the
purpose of this Act by Government or a District
Level Committee constituted by that
Government with the Chief Medical Officer or
District Health Officer as the Chairperson of the
said Committee:
Provided that the District Level Committee shall
consist of not less than three and not more than
five members including the Chairperson, as the
Government may specify from time to time.

wét-sfvfofy 5. Sections 3 and 4 when not to apply.—
(~_ (1) The provisions of Section 4, and so much of
s st e the provisions of sub-section (2) of Section 3 as
W”“‘“jwmm' relate to the length of the pregnancy and the

opinion of not less than two registered medical
practitioners, shall not apply to the termination
of a pregnancy by a registered medical
practitioner in a case where he is of opinion,
formed in good faith, that the termination of
such pregnancy is immediately necessary to
save the life of the pregnant

woman.

[(2) Notwithstanding anything contained in the
Indian Penal Code (45 of 1860), the termination
of pregnancy by a person who is not a registered
medical practitioner shall be an offence
punishable with rigorous imprisonment for a
term which shall not be less than two years but
which may extend to seven years under that
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Code, and that Code shall, to this extent, stand
modified.

(3) Whoever terminates any pregnancy in a
place other than that mentioned in Section 4,
shall be punishable with rigorous imprisonment
for a term which shall not be less than two years
but which may extend to seven years.

(4) Any person being owner of a place which is
not approved under clause (b) of Section 4 shall
be punishable with rigorous imprisonment for a
term which shall not be less than two years but
which may extend to seven years.

Explanation 1.—For the purposes of this section,
the expression “owner” in relation to a place
means any person who is the administrative
head or otherwise responsible for the working or
maintenance of a hospital or place, by whatever
name called, where the pregnancy may be
terminated under this Act.

Explanation 2.—For the purposes of this section,
so much of the provisions of clause (d) of
Section 2 as relate to the possession, by
registered medical practitioner, of experience or
training in gynaecology and obstetrics shall not

apply.”

11. Section 3(2) of the Act subject to conditions stipulated in
Section 4 provides that pregnancy may be terminated by a
registered medical practitioner, if the pregnancy does not exceed
12 weeks or where it exceeds 12 weeks but not 20 weeks the
termination would be subject to atleast two registered medical
practitioners opining in good faith that the continuance of
pregnancy would involve a risk to the life of pregnant woman
would cause grave injury to her physical and mental health, or if
the opinion is that if the child is born, there is substantial risk
that the «child would suffer from physical and mental
abnormalities.

12. Section 3(4) (a) of the Act provides that where the woman
has not attained age of 18 years or is mentally ill, the termination

of pregnancy will be carried out only with the consent in writing
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of her guardians. In other cases,'consent of the pregnant woman
is must.
13. Section 4 lays down place where pregnancy can be
terminated.
14. Section 5 of the Act provides an exception to Section 3 and
Section 4, with regard to period of pregnancy and opinion of the
two registered medical practitioners formed in good faith in cases
where termination is necessary to save the life of pregnant
woman.
15. In the report dated 21.10.2024, the conclusion was that
termination of the pregnancy would be dangerous for the victim
and the foetus. The relevant portion is reproduced below:-
"W @1 Aodlodo 1 T A RARGET 104 TH g,

RIcec Badl 90 BOR & ©, o auig 9 WIS & UG &

IR BN TS TR Y T g8 T P, @ T gEe

&S Arsde (wicele) TeTl Ieil g wicae @ dHl | T &

SR T4 I¥aTd e o a8 |adl B |

SR W DIl Bl dwd gy oA Refd #
TR B efie @R iferdr @ MR R A @ foR
FAfF TR arer g |

16. In report dated 24.10.2024 in the column for risk for the

mother, termination of pregnancy was categorized as high risk.
The reason being that it has to be done by induction of labor and
in the pregnancy less than thirty seven weeks usually Cervix is
unfavorable. With regard to foetus, it is stated that the baby born
would be extremely pre-mature and very low birth weight. There
are chances of complication including IVH (bleeding in brain),

Necrotizing Enterocolitis, Respiratory Distress Syndrome, Brain
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Damage, Hypothermia, Hypoglycemia will be very high and even if
the baby survives in the intensive care, period post surgical
neurological deficiencies and brain damages would be significantly
higher.

17. In the psychological analysis, the heavy reliance is placed
upon the fact that the victim and her father apprehend bad
limelight in the society and facing difficulty in marriage and they
may be outcasted.

18. In conclusion, the medical board has mentioned that
termination of pregnancy at this stage will be of high risk for both
victim and the foetus as compared to continuing pregnancy. But
on the basis of psychological assessment of victim and social
living/status of the family, it is stated that continuation of
pregnancy shall be stressful and on combining, physical and
psychological impact, the termination of pregnancy has found
favour.

19. It would not be out of place to mention that inspite of the
clear directions by this Court that as to whether the reasons in the
report dated 21.10.2024 for opining the termination to be
dangerous can be treated immediately has not been dealt with in
report dated 24.10.2024. The time is of essence in this case and
another chance cannot be afforded for submitting further report.
20. The statement made by the father of the victim and victim
has to be given weightage. The apprehension of the victim and the
father are no doubt has a basis.

21. Itis a fact that an F.I.R. with regard to the incident resulting
into physical exploitation of the victim has been lodged. However,

to come to the conclusion for termination of pregnancy various
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dimensions have to be consideréd. The most relevant being the
health of the mother and foetus and the chances of the foetus
surviving.
22. The social, economic circumstances and psychological
impacts are to be taken into consideration. The combined reading
of reports dated 21.10.2024 and 24.10.2024, the physical and the
medical side for termination of the pregnancy has been reported
to be dangerous for the mother and the foetus. As per report of
24.10.2024, there are chances of post survival, neurological
deficits and brain damages of foetus in case of termination of
pregnancy. The psychological aspect on the basis of pressure of
the society in itself shall not be enough to put two lives in danger.
23. The Supreme Court in case of XXXX vs. Union of India
reported in 2023 SCC OnLine SC 1338 held as under:-
"24. As noticed above, the length of the
pregnancy has crossed twenty-four weeks. It is
now approximately twenty-six weeks and five
days. A medical termination of the pregnancy
cannot be permitted for the following reasons:
a. Having crossed the statutory limit of twenty-
four weeks, the requirements in either of Section
3(2B) or Section 5 must be met;
b. There are no ‘'substantial foetal
abnormalities" diagnosed by a Medical Board in
this case, in terms of Section 3(2B). This Court
called for a second medical report from AIIMS to

ensure that the facts of the case were accurately
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placed before it and no foetal abnormality was
detected,; and
c. Neither of the two reports submitted by the
Medical Boards indicates that a termination is
immediately necessary to save the life of the
Petitioner, in terms of Section 5.”
24. The termination of the pregnancy was declined by the
Supreme Court in case of X vs. State of Punjab; CWP No.48 of
2024 decided on 11.03.2024. Though there was factual difference
that it was not a case of rape victim.
25. The pre-requisites of Section 3(2b) or Section 5 has not been
met in the present case. The apprehension of the victim and her
father based on the circumstances to prevail after the delivery can
to an extent be met by issuing following directions:-
(i) Considering the apprehension of the father of the victim in
case of pregnancy is taken to full term, the State Government
shall ensure the safety of the victim till delivery and after delivery
till there is assessment by the higher police officials that there is
no threat perception.
(ii) The victim shall continue to stay in Balika Grah until and
unless there is impediment in doing so and in such circumstances,
alternative arrangement shall be made by the State.
(iii) The Superintendent of the hospital shall ensure all medical
facilities till delivery and thereafter free of cost to ensure that the
delivery takes place in safe environment.
(iv) The Police Authority, State Authorities and the hospital
authorities shall ensure that privacy at all stages of the identity of

the victim is maintained.
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(v) The child on birth may be handed over to the Child Welfare
Committee, District Kota and necessary formalities of
documentation shall be completed by the victim or her guardian
for handing over the custody to CWC.

(vi) The petitioner would give no objection for the child being
given in adoption by the State Agencies to the willing parties in
accordance with law. The CWC shall take care of all the needs and
facilities of the child.

(vii) The Superintendent of the hospital shall retain at least two
samples for purpose of DNA analysis and handover the sample to
the Investigating Agency, as and when required.

(viii) The petitioner is a rape victim as pleaded and alleged in the
FIR, the Authorities concerned shall proceed expeditiously in
accordance with law for awarding interim compensation to the
victim to ensure that monetary needs of the victim are met to an
extent. The Rajasthan State Legal Services Authorities is also
directed to pay the amount of compensation.

26. The directions being given herein above are not exhaustive
and shall not prejudice any entitlement of the petitioner or the
child as per the policies and guidelines of the government for
assistance and rehabilitation.

27. Before concluding, it would be necessary to note that
Mr. Vigyan Shah, AAG and Ms. Suman Shekhawat, Dy.GC on going
through the record brought by the Investigating Officer, apprise
the Court about a serious issue with regard to determining the age
of victim. The medical of the victim was done on 21.05.2024. As
per the Molar test, the age of the victim was determined more

than twelve years. On the basis of Xray of Wrist Elbow in Pelvis,
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the opinion was given that herva'ge is above nineteen years and
below twenty years. The CWC on 12.06.2024 wrote a letter to
Superintendent of the hospital that the age determined in the
medical report, prima facie appears to be wrong and the victim
should be re-examined. The contention is that neither the medical
report after re-examination sought by CWC nor the date of birth
certificate or matriculation certificate is available on record and do
not find mention in the order passed by CWC dated 26.06.2024
determining the date of birth of victim as 26.06.2008.

28. From what has been brought to the notice of the Court,
prima facie appears that provisions of Section 94 of J.J. Act have
been given a go by.

29. In the interest of justice and to ensure that the case of the
victim is dealt in accordance with law, let the Secretary, Social
Justice and Family Welfare if so advised make a probe into the
matter.

30. In view of the above discussion, the permission for
termination of pregnancy is declined. The writ petition is disposed

of.

(AVNEESH JHINGAN),J]
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Whether Reportable: Yes




