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1. Heard Sri Anil Kumar Singh, Sri Dharmendra Singh, Sri Rahul
Shrivastva and Sri Sikandar Khan, learned counsel for the appellants,
learned AGA for State, Sri Ganesh Shanker Srivastava and Sri Saurabh
Gaur, learned counsel for the informant and perused the material available

on record.
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2. Reference No. 5 of 2021 has been made by the court of Additional
Sessions Judge (Rape Case) POCSO Act, Court No. 2, Bulandshahr for
confirmation of capital punishment awarded to appellants Zulfikar
Abbasi, Israil @ Malani and Dilshad Abbasee in Special Case No. 1844 of
2018 (State Vs. Zullfikarl and others). The jail appeals being Capital Case
No. 6 0f 2021, 8 0f 2021 and 10 of 2021 have been filed by the appellants
challenging the judgment of conviction dated 24.3.2021 (as corrected on
26.3.2021), holding them guilty of offence, arising out of Case Crime No.
04/2018, Police Station — Kotwali Nagar, District—Bulandshahr under
Section 364, 376D, 302/34, 201, 404 IPC & Section 5G/6 POCSO Act.
The trial court has awarded death sentence to the appellants with fine of
Rs. 01 lakh each, In case of non-payment of the fine further undergo two
years additional rigorous imprisonment. They were also awarded life
imprisonment under section 376-D of IPC and Section 5G/6 of POCSO
Act with fine of Rs. 50,000/- each and in case of default of payment of
fine further undergo one year additional imprisonment, and further under
Section 364 IPC were awarded 10 years imprisonment with fine of Rs.
25,000/- and in default of payment of fine, 6 months further
imprisonment, under Section 201 IPC, 7 years imprisonment with fine of
Rs. 25,000/- and in default of payment of fine to undergo six months
further imprisonment, under Section 404 IPC, 3 years imprisonment with
fine of Rs. 10,000/-. In default of payment of fine to go further three
months imprisonment and it was observed that all the sentences will run

concurrently.

3. Brief facts of the case are that the informant Babita Sharma, gave a
complaint to the police as Ex-Ka-1 which reads as under:-
“HATH
AT T AT J8 16T |

FHIAATAT T JI<IY

AT AT AT IAT 6 ToTHo Ful eI TS ATAT 4T 3T AT
7.30 FST ITH T AT AT SITAT 4T AThT 3T A el 99 2189 & e &l
T ST ar 39 9 F 787 1Y ST S18T ab 39 Al sl qrgfaed d¢
I AN 50 HeT g7 fTET faer 39« 39T 9T 39& I IT fHEr 39
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T o9 ATS(hel § ATST g7 TSI [HeAr il HY A9 919 & AT 97 37 906
AT I AT IR 1+ &7 JoAe &l i (6T |

CRCE Ffqar s=T

gR? fee e/ S v aret fay Ttay FEv G.T Road
e (&Y 9411865334
STo- HIY faame T

fte- ge==omer

9897795555

4. The police recorded chik FIR (Ex-Ka-4) on 2.1.2018 at about 11
pm and started investigation. During investigation on the same day i.e.
2.1.2018 at about 11:30 pm in presence of witness Pushkar Singh, the
police effected recovery of a lady cycle (black colour - Wisdom mark, one
black colour bag with tycoon logo, one mathematics book, rough copy on
which name of (victim Class XII) was mentioned alongwith cover of
spectacles with mark Raj Opticals, Laxman Vihar, Main Road, Naka
Chungi, Kota, Rajasthan. One pen black colour, one drinking water bottle
of 250 ml on which King Orange was marked and one slipper of left foot
with red and yellow colour with mark ‘conform’ were also recovered and

were taken in possession vide recovery memo Ex-Ka-16.

5. In the meantime, on 3.1.2018 an unknown body of a girl was recovered
by the police near a small canal/drain. Panchayatnama was conducted in
which one lady Head Constable Geeta inspected the dead body and
reported that the victim was wearing black jeans, belt, black colour top,
white sweater and red and blue colour undergarments with black string
around her neck and bracelet on her left hand and a ring in finger of hand.
She was also wearing pink and while colour socks with yellow and black

colour dupatta (Scarf).

6. It was reported that no visible injury mark was there on the dead
body. The dead body was sent to the hospital for postmortem examination
and in the meantime PW-2-Pushpendra, father of the victim reached

hospital and identified that the body is of her daughter (victim-A).
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7. Thereafter the postmortem was conducted. The police recorded the

following injuries on the dead body.

“A.M.I.- (1) Abraded contusion present in the Area of 29 cm x 15
cm on back of chest & Abdomen.

(2) Ligature mark of size 29 cm x 2 cm present on front of neck on
and below thyroid Cartilage. Base of mark is brownish & sofft.
Subcutaneous tissues under the ligature mark is ecchymosed. Their
is no gaping. Ligature mark is continuous without interruption
Ligature mark is situated 5 cm below Rt. Ear 5 cm below chin & 4
cm below left ear.

- Fracture of hyoid bone present alone ¢ Trachea.
- No Injury mark present in Vagina or cervix.

- 2 Vaginal smear slide sent to pathologist for detection of
Spermatozoa.

- No mud or sand particles present in Trachea or stomach.”

8. During postmortem as many as 12 articles including clothes were

recovered from the dead body alongwith a clip and hairs from the head.

0. During further investigation, the police sent vaginal swabs to

Forensic Science Laboratory, Agra for examination.

10.  Further in order to seek the DNA report of the victim, the police
sent blood sample of both, father Pusphendra and mother Babita to the
Forensic Science Laboratory, Lucknow alongwith hairs and hairband with

hairs and 13 other articles were which recovered during postmortem.

11.  On9.1.2018, the police got a secret information about movement of
accused Zulfikar Abbasi and Dilsad Abbasi who were coming in a white
colour Alto Car, on which a sticker by the name of “Abbasi boys” was
pasted. The police waylaid them and recovered Alto Car bearing No.HR-
51 AY-5206. The driver and persons sitting in the car were apprehended
by the police and from their personal search, some money was recovered
and they disclosed their name as Zulfikar Abbasi and Dilsad Abbasi and

from search of the car, one ladies sleeper of right foot with red and yellow
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colour on which ‘Conform’ was written, was recovered. The police
recorded their confessional statements in which they gave details of the

moments, the offence was committed.

12. In the meantime, Puspendra Sharma, father of the victim reached
and identified the sleeper which her daughter was wearing on the date of
the incident. Thereafter, field unit / Forensic Team conducted search of the
car from where red and black colour hairband with some long hairs, one
hair band with black colour and long & short hairs of the lady were
recovered which were taken by the forensic team. However, during
investigation the both accused Zulfikar Abbasi and Dilshad Abbasi jointly
confessed their guilt and gave the details how they committed the offence.
It was stated that on the date of the incident both of them with Israil @
Malani decided to pick up a girl to have fun and about about 7:00 pm they
reached from “Moor crossing” to MMR Mall via Chandpur crossing in
front of the showroom of Royal Enfield, Motorcycle. Thereafter, they
took U-turn and they saw a girl coming alone and again they took U-Turn
from near Royal Enfield showroom. Then they turn towards unmelted
path, they stopped their car and forcibly took the girl into their car and
went towards Khurja side and in the running car they committed rape with
her one by one and when the girl started crying, they with the help of
dupatta (Scarf) which she was wearing on her neck, strangulated her to
death and her body was thrown in a drain near village Bali Akbarpur and

thereafter, they came back.

13.  The arrest memo (Ex-Ka-17) was signed by 12-13 police officials
who were part of raiding team alongwith Pushpendra Sharma, father of

the victim.

14. Later on, on 11.1.2018, in a similar way, the accused Israil (@ Malani
was also arrested and he also made confession statement regarding

abducting a girl, committing rape on her and then murdering her with the
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dupatta (Scarf) and they threw the dead body in a drain near village
Akbarpur.

15. The police, thereafter, recorded the statement of the prosecution
witness and on conclusion of investigation, the charge sheet was

submitted and the case was committed to the court of Designated Special

Court under POCSO Act.

16. The trial court framed the charges against the accused persons as
under :

“THTAT AT AL FEATHI AT TAT Ho-8/

fawry =TT ([@reEmr erfafras), go<eee
faurT aTe Ho- 1844/2018

T T S[hia e

AT

¥ g% AT [V, 9 Gq¥ FTETIE =E1ad Ho-8/ faurT =mamder
(TTFET ATHTIH) EARIET AT ATHGFII F[ohiah, TSR TuT f&eqoms
frerterfae AT & -

T - 5 & & 2.1.2018 7 8907 7.30 97 B SI9 Tg aTeiT SiTE,
TF qT&T & AH & T [GET SIF I 988 T0H Fieg? THT &dq7 Slaard a3
[T TA=WET H T AN T ATEAT FRSHAT qiqar IHT ' Tail AN & fafas
HTAHAT H & AT [RAT | §F TR AT TET TS faT ST HTododo
FT 9T 364 & TET SUSIT AT & AT 37 FTATAT & AT H & |

faaT:- 75 & Iwed Aty 999 &= @ F A9 arfel GRERL i
A & AT & 15 I9d G Iqa] ST & (95g U9 STavaedl qrfiad &7 &
FATCHIT [RAT | T TLAIT AT UET 3T A [RIT ST WTodoTo &l IRT 376 ST
F AR TUSHIT AW & AT 39 HTITAT & AT H & |

~

T :- 7 foh I fafer, 999 T 59 9 A9 aTiesT JaadAT aiht 5o
FIT & | $F THI I UAT I AT [FIT ST HToZoTo il GRT 302 & qgd
TUSIT AW & 27 T AT F THIT H & |

Tq4:- 77 T I fafyr, a0 & & 9 & 9T I7 A g4 {6
& FTfEAT aadT @ T T STIRI0 &T I6G g TATChT ®T Il 8cdT HId
FE H IT F G & F2vT T U e & 3299 § 39« W9 AT $2071E e
[T | §9 &R 9= UET 0T fRaT ST WToEoTo T 9T 302 & T8
TV AT & AW T AT & TETTH 7 |

4= - I (o ST (G, 999 § S 90 S arfanr JdhadT df Jair @l
FCAT & 98T ST Ha&r SAGNT & &oal § GIHEE 9T I IS T 379 %w‘%ﬂh@h
IH ITINT F gUREfaa [fFT | 9 THT I UAT I A [FIT AT HTodoo
FT IWT 404 F TET VST AT & 7 T TATAT F THTT H |
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TSe ;- I8 o ITrad f[afy, 99 T & 92 309+ AETiont qifsar gy &
. .~ [
AT TEAY TR a9 §ildh TR gHAT AT | 9 AT A9 UET 3T

EO ARG T HTT 5 S0/6 1T STRTE & STeAeh! &l ST STTfaae 2012 F a&5a
TUSIT AT (AT AT 56 AT 6 THIAE H & |

T TARgT A&l [Fafora &7ar & o ST AT 8 T 56 =T

g fohaT STaT

e 10.7. 2018

Fo AT
10.07.18
I FAT V)
AL FAL AT
faery =T (et afafam), 3o

AT FT & ITFT T Teh? GATH T THHTY T ATITFT = ITUFT 0T T
g T Ud qoreur i /T A |

Fo ATSHIT
10.07.18
@I FAT V)
YL qAL ATATTI
faery =T (@reEr shafEm), geaeuET |
17. The accused did not plead guilty and claimed trial. PW-1 Babita

Sharma, mother of the victim deposed as under :-

HTTTAT 7 Q9T T [T (- Jaeat ST HIT J2T T 9eT & 999
YT FET AN A7 IHT FOG [6-17 ¥ &R T a8 HEdT-12 7 AT Hv Thef
A= W& { Tedl AT 7Y €T Y IAT gaT T H A9 (F9er & 09
I & & 6 T ST 4T 3T I A AT 7.30 T5T T G199 AT ST 4T
AT STI TeT ATE(het & STl 4T |

AT (G 2.1.2018 &T & HIT 9€7 eI TG 39 (& 7 & 6 aor
TSI il a¥g AN (9ot & T&T T & 29 T =T 47 99 53 9t
I |1¢ 9T 997 a& a9 T80 A1er ar § 39 7 W TS 56T IqaT
TS ¥ TET 9T BT ST 8T AT | S & YT 97 T A9 9 & avaqnad
T TET BIRT SAAT &Y Lol IT al Udh & ATeel dhe ar oF 5aa foger
IS 9T SIS 7§, forar o, 37 9 & 4§, AN AR ST
FTIH S(TodTo TS &l a¥h TAT AT | HS& L qUT HY e I [Foetr & drse
T TET U7 | T 3 94T a9 A51 AET ar B A9 9 F f9 40-50 Hiew
FT g2 IY 96T [ JET AT dF GTSihel T ITET [Ugg 99T 7 I ATSfhet &
FIL IST 9T T IF&T U T ST ATS(ReT F Udh & [the &l 20 97 T3T 4T |
ASdT HT ATHT SGHY T I & AT | 3 I & ANT 0T SHear a7 7 |
R 100 =9 9% R fRAT | 100 97 & TFEs =1 14T | ST e Sy v i T
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Tl FART @1 T 0T & fwaa T @hl‘«ll SE FT FAT T A
WHQ?WW&?\‘%OQ@T‘?‘% e At T gfer
ATt - Fodl { Adh? Bx (ol | AT FT ATAd o T JSHT AT 114

g foaaT T~ 68 7 a8l 9g&e gamET T507 Fﬂ'a’

#aﬁﬁaﬁ%‘rwm‘rﬁﬁ'aﬁwml fAe B9 807 o ST Sladrel
T H S ST e 1] TS ar o7

Wﬁ'ﬁ‘éﬁ'ﬁl’(ﬁc@&m T %lcﬂl{ T %ﬂ‘aﬁ‘ﬁ'ﬁ‘ﬁ‘wﬁ"lﬁ‘

‘=I““|('1 '-'hl(*ll S  &TAT 217 T The J9T R EDE T &7 |/ I e

BIET ATAT T8 T | 7T 7 ST (1) T8 55 47T |

festi 9.1.2018 T 5T I TSI IAT T H= &G & FAG 11,30 T B T
FATAT fo 7T TET AT AT F Frfeer TS TET T & T ERETRS
T g8l O 09 12 9497 12 §F 787 T & 9 aqr Jq Aq qfe &
14T f& T arter & F5r Ae=r FE T ST AW 9 & §g, AN
&7 aT9d STodTo TS I T 4T |

T H TIAT AT T FF &3 UT @ qT T8 i A, HIAT ATA T7 HT 59T
TS qIT AT JET & (97 & aret (Her o |

NELE] ﬁ‘wqu Q¥ IqAST FTST 90 4‘1‘/3 fesmn 9 e g-T14T, S

AT T GAHT TATE T FET (O TG TET A TR § AT AT T
(AT T U ST IT AT T | T TadT I Ed &-1 STAT 97"

LaN

T ST T AT 3 T AT &TELT & T S g8 T

18. In cross examination, this witness stated that on the date of incident,
her husband who was in Coimbatore was informed about incident and
only and her other daughter were at home. She further stated that she was
standing on the gate of her house waiting for her daughter when, she saw
an Alto Car. When she went at the spot and saw articles belonging to her
daughter (victim-A) she raised voice then Pushkar Singh came and
thereafter Pushkar Singh wrote a complaint it was given to the police. In
the meantime, someone called the police by dialing 100 number and

police also came at the spot.

19. In further cross examination, this witness has given the detail about
the time of the incident, the time when the police came and stayed at the
spot for 5-7 minutes. However, this witness admitted that she has not seen
the incident of kidnapping of her daughter. She denied the suggestion that
the accused persons did not kidnap her daughter or killed her.

20. PW-2- Pushpendra Sharma, father of the victim 'A' stated as under:
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AT T O S AT (- gt SN IHT A 9 oY | g e i
02.01.2018 T THT FIIT AT ATG AT aoT &l & | HIT TET AN IAT T&AT

qTet faet ATEfRer & =9 To T o

TS AT T gardr o7 fa ST e TeHT 7.30 TS aF &l
FATEr Al € I &S ST SquT [RAT | 3T I9 I@T ar HIT Tl § §g, 10
T H{IT FEr & g 37 wforg & ffdme @ #147 § Us 9TSiedd, Uh 999,
e AR T AT T TS T e |

T ASdT T&T qAT ar 95 100 597 97 {F9GT § RIT F0ET, T T2
% GHT HIFAIL H T | I I o B & =47 &7 o7 7 f&=ia 03.01.2018
FT AT AT AT | B 9T SARL FIAGT FE AT T AT ATAHTT il dm I
T v 3T & &9 g8 W) W U § 99 F a9 30 IE=T ar
03.01.2018 T TAEAT [ U ATATRIT AT ASEHT TLHET FETqT H T & |
ST & AT | 7 537 |75 e 7 Tshe {6 JeahmiT Aeqare areir 51
aAr @7 fa& 73 ASdr AN IAT AT AT AL T IET | | §AT @ &F
TR [T & FT9r 337 €T SAGNT 9|7 @ & | T8 H3 Uh GO S (Helr
IR FATET [ S TSEr AT AT qiA AFELIT (FToheT) I 98 T8 ATed
& I AT o | T TreTHe & T2 ATSr &l 3799 57 of 3 fvar &4 (T |

foRT &7 09.01.2018 T I T BT AT fo U AT HIT THE T
Fr fSeaT o 5206 ST TET T & I HET HE ARIEL T Thsl T 7
T & eI & |

ﬁgwﬁﬁﬁ?wmﬁﬁmwﬂ qHI AT & U T,
U 297 94U, IIeg, &l 9ie 92 AT & o a7 Gid a9 [Aer | ST 7 9 AT
TEHTIN o T = 39T A0 SRl T gAY A [GoA9TE qdqT9T | AT ot =
T HY 9 I8 9T R ST 3T @ g5 T § 39 TS § 39T
HAYEIT T A T T T TATCHL FlA & q17 57 59T ST &l 4T | 39 T &l
T ARILIT & T 98 T8 ATl & ToT o 19 e & T |

The T2 SSHTIN T FSAT § T H J1EY FEHTIT &7 79 395 3%
AT FaTaT | i 17.01.2018 &7 5T TSHT & 9T SSAT v AT VT

~

34«:144 IS [T T 9T, §9d dsal § Ifdd = 9ol 3T &6 T’ a0 af
AT HEAT o G HIT Jel AN = Ta=1 47 |

ST fTe 09.01.2018 v feewe T Fiewarw STATET Ao W?’q
ZI 46T 91 787 [ o-a9al J T&s 77 o, ol T a0HE g3 9r ar
q Al T 597 T FETAT ST A B &7 (& & 09 12-12.30
ol AT feaT o |

O JoiT F ST &7 96T 91 & 909 ST &7 a8 TSt & T8 (63T
T IH= AT 9T (& T & =TT aTef [& STIT 9T AN IAT & SaTAw T
ﬁn%g@érﬁﬁugaﬁmﬁ%ﬁmnﬁﬁwﬁmﬁww
"l

ST ST H8T o Qe gACTEa & Jispedit § e 97 faemwme 7
S[fhaTT STATET & TRFRAET T 9eqT 7 7gad el auHe &l g st &§

AT 78 et & et gr & U e fAwT o T e o & A g
TSHT GATHT 4T | AT IETRT 7 HY HT EEdTeld &d 7 |

TATE F TAEET 9T ST Ho 9T/2 &7 T@HT UF TgHY Fal (6 I8
TET e & ST JY T e 9% ST S o fo T o |

I U IETEN H HY Y 5EqTeY 8 | §YT §9F 9T & g ¥ o e
13.01.2018 &Y I [18T 9T | T 0 GHT A ST ST T I IS &0
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[l o

FT [0 T THIT 97 [&IT 97, I QAT 67 7 JI Jer & F=Atars
05.09.2000 feT=T *T |

festi 27.01.2018 &7 AT T HI I &7 _EloUolo &g ARNT
AETATA FoET H T&d AHAT forar 73 o\ graft 7 =ares & Iqera
T & @& T8 & AT [ ST 3Tl & & G 09.01.2018 T
i I6s T T 8 AT H A 99 7 e a9 Jfewae T
feeoTTE & | AT oo™ & 394 AT T8, T4 al I A9 AT a&l g0
T IETE T 9 a7 H e g

X X xxx cross by defence defferred

Fle gfco qAHT T (AT |
go AT go TSI

ST A [T 0F Fqe =

JT=IEL

19.12.2018”

21. In cross-examination, this witness stated that he did not orally
remember the mobile number of his daughter. However, it is correct that
she had a mobile phone but he does not know whether she carried it while
going to the tuition. He further stated that he has not visited the place
from where the dead body of his daughter was recovered and further
stated that Panchanama was prepared in the hospital. He further stated that
he tried to contact his daughter but her phone was switched off. In further
cross-examination, he stated that when he reached the Govt. Hospital
Dadri, the case regarding murder of his daughter was already registered.
In reply to a question whether he had read the FIR, he has stated that he
was very much mentally disturbed and therefore, he did not remember
whether he had read the FIR at that time or not. The deceased was having
three injuries, one on neck, one on chest and one on the back. He further
stated that he received the information of abduction of his daughter on
2.1.2018 at about 9:30 PM and he returned Bulanshahar from Coimbatore
by taking of a flight on 3.1.2018. He denied that suggestion that he did not
return on 3.1.2018.

22.  PW-3- Vijay Pratap Singh, stated that he is the owner of a show
room of Royal Enfield Motorcycle. On 2.1.2018, he was present on show
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room. There are C.C.T.V. cameras installed in his show room from which
the activities on the main road and surroundings are clearly visible. This

witness further stated as under:

"faidn 02.01.18 ®T 9T & F0 7 T & 39 (A€ 9 T& e ST dhe
T & GrodTodlodle HAL H AT H 3T @Ml & &l & | @@l Fesr
HroH o odTo HAL H He ATAT ST & 2@l & | IS 7Tt H TSt 7T & 364
FHT T &6 AT ahdl/AaaT AN & A6 & | Tar Gha QT & Areer
TTST 9T & &9 7 a9 4] G99 ¢ 3% 9" 9% &7 GrodTododTo HFT
T e femTs &) fT 40-50 5= T1E T5T 9%e W7 &F el & 5 ored
9T I GloHTog [odTo H HHFL H AT ATd [G@Ts o7 | a9t dTodTo FHL &I

ST A HIAETAT T & SEqF2T GTaT & AT 9T ITAsT 9T &r 97 | 3T
%@Wﬂﬁﬁ‘oﬁ‘oﬁoﬁo%ﬁﬁﬁ?ﬁ 02.01.18 & =  T-TIFY A&
aﬁ-? T aF [T TER @ @S GSSIS ARl @ =T HT) AT
HroHTodTodTo HHT HeST ST [ ST FEIFT AT HT JIT0 FT T 4T
T | BT GTodTodTodTe FHY T THE ALl FIT Al Tl H T @l &
TET AT\ T 02.01.18 FT FUT GTg T ToF F ATS Tl dah AT ITEH & qT87
ST T | BT 37917 SATET T ITET &l AT AT HST S@T 9T ATeeT F I Gha
T &7 T (et STTsr 99 STsaTET aTarasy (o 9T |

T GEET W H A AT T AR Tal & | ST AT Seqadl & |
T 9T H AR g 707 T @ET & | T TaY ¥ a9 F-2 STl
TET | HE TG & AN T il TR0 & I8 IqT acdT &7 af 5T oF a7
FHTC MG 9T M F A1 § TET T ATcd A 9T 9T &7 7497 | fhl =1 a6
FUTC I & AT o =97 & 9F & hed T80 T (94T | T 8= § A9
T orfraTRET & 9T & 9T 1

23. In cross-examination, he stated that Ex.Ka.2, the certificate, was not
given to the 1.O. and he has given the same first time in the court. He
further stated that the memory of hard disk of his C.C.T.V. lasts for about
15-20 days. He got the information about the incident on the next day at
about 11:00 AM and came to know that the offence was committed by the
same car. He denied a suggestion that there is no C.C.T.V. footage of the

car is available and he has prepared a fake evidence.

24.  PW-4- Sushil Sharma stated that on 2.1.2018 at about 8:00 PM, he
along with his colleague Vedant Sharma were standing on the main gate
of his house situated at G.T. Road and they were talking to each other. In
the meantime, they noticed that one Alto Car came fcame and stopped in
front of Beerkheda and three boys came out and started urinating.
Thereafter they moved towards Dadri in the same Alto Car. He further
stated that he had seen all the three boys in the light of other vehicles. On

seeing the accused persons in the court, he identified that they are the
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same three persons whom he had seen along with his companion Vedant
Sharma on 2.1.2018 as they were urinating in front of the gate of
Beerkheda and thereafter they went towards Dadri in the same car. He
also stated that on the rear pane of car, 'Abbasi Boys' was written in
English which he had noticed. In cross-examination, he stated that he is in
the business of agriculture and property dealing. Vedant Sharma is also in
the property dealing business and on that day Vedant Sharma had come to
show him a piece of land and that is why they were present at the spot. He
stated that he got his statement recorded on 1.3.2018 when he saw the
police jeep coming from Sikandarabad to Bulandshahr and therefore, he
gave the information to the police in this regard. He further stated that

after the registration of the case, he came to know Pushpendra Singh.

25. PW-5- Vikram Singh stated that he was working as a Senior
Manager, System on C.C.T.V. at Luhali Toll Plaza. His statement read as
under:

T 15 EEEET 2015 § FERTAT € AT T AIHET 9w & &7 § faeeT
Hrotlodlodlo Hew W FELE g | T f&di® 02.01.2018 0 Fr
GroUTodTodTo FE AETAl 2 WAl 9 Sg<r 497 3T HY ENT
HoHTodTodTo FeT ETeT SATAT FT I [T IAT 9T a1 i 26.12.2017 7
HHT 23.54 TT e T &l Tee! & o (gt ST 9% A=aE T aig fowar
T T4 | Eaa@mE i avh AT 49T AW e 27.12.17 &0 F&T &€ 995
T 11.36 a7 fGa—<@T® & TR @l dCh STHT [@@TaT &7 | Jar &7 Ko
02.01.18 & T FUT T & 0T 20.44 T7 [Odh=aTe T =0 $F a7
TET ¥T A7 fRT "Er WSt e 02.01.18 FT T UG & O 21.35
fe—TaTE &I a0F T 2T ST 9T lodTododTo hHT H I ST il
T AT AT TET & IHRT 56T HR-51AY5206 TS T 37 1&T 9T | feie
03.01.2018 FT THT T 5 Tl I Fehwa 1aTe & STELT &l T4 2 (6T T5T
T @0 03.01.18 FT &7 9.16 A< 9T O & =T & Fa<a@w @ a®
AT 4T | § ZTA TATSAT FRTAT IT AT HToHTod [odTo AL H ITST &l AT
ST &0 & | A TET & T, ST & AT, TS0 & et 93 @ fomr
TG T YT AT & SE@T & | ST TST IE AT GroGlod Tod T AT il

< 7Y g7 fag=a & At 9 & T A fqa9d @ Ted [ I a&
%oﬁo‘@roéﬁ‘%ﬁﬁ‘%ﬁ{wu Tl FE FTSIS Aol df 4T o7 | T7 a8 g
HH ST FET 1 ST T8 T AT TAL 218 HUTGT AT & ST Trae]
97 &I HYAT § | THT Jaq7 8 &9 qTe-2 & FFHST T HFg?
AN | T AT & THI Tq7 9T 7Y gEqrer? WT & AT 967 97
IR F-3 STAT IIT |

26. In cross-examination, he stated that he had given a certificate to the
I.O. regarding C.C.T.V. footage and also given the C.D. of the D.V.R. to
the [.O. of 2.1.2018. On a specific question whether the 'Abbasi Boys' was
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written on the back of the car, this witness stated on seeing the D.V.R.

footage that 'Abbasi Boys' was written on the white colour car.

27.  PW-6- Ashok Kumar Singhal stated that victim (A) was a student of
class 12 and she used to visit his house for taking tuition in Mathematics
from 6 P.M. to 7 P.M. and on 2.1.2018, after taking the tuition, she left for
home on her cycle. In cross-examination, he stated that on the same day,
he received the phone from the police station at about 8:00 PM that the
victim has not reached home and he told the 1.O. that victim has left his
home at 7:00 PM. He stated that the parents of the victim had not asked

him about the incident.

28.  PW-7- Manoj Kumar Garg stated that he is the Chairman and on
2.1.2018, he came to know that the victim was kidnapped by the accused,
namely, Zulfiqar, Israel, Irshad and after committing rape, she was
murdered. Due to this, there was tension and fear amongst the parents in
the city. In cross-examination, he stated that he is not an eye witness and
denied a suggestion that due to political reasons, he has given the
statement. He further stated that he had attended the cremation and on a

call given by the people, there was a 'Band' in Bulandshahahr.

29. PW-8- Abhilash Kumar, S.I., who conducted the investigation,

stated as under:

"fee 3.1.18 T I ST&AT AT MAATE W aq1Y I & T8 TC a1
T 9 {1t =T & MW I 7 AT&dAT & AT T dilo AT-RL & a1

T & [ ST AT T THEa T S aq @
BTehY HroUToHTo FETAT ATE4l T5 =T 4T d8T I ST a@T fd FETdqrer 7
TEXEY IT Udh AT AShl T WG T&T IET 9T [qar 39 g 919§l 9+Ted
FOT & T FI I ST AR AT el 39 a1% A At F 9 g
FT JAGT AT THEAET AT & /AT ST G9=a =T T G EFaqmE T
FEIT ST J¥ T a9 [f8 T8 ST 9q99eT 99 T a9 T ST
o 13T/ T 2 T ST HY o ST 7 T 9 RS &-4 STAT T
TETHAAET & FITATT (ST HroUHoo THTT FT ST ST o
130/3 | ST HY o9 SdT&lT § & a9 g9 (9ear Groudosio & foar a9
1A [ TATCHIT TS & G- H {I1E & &l §97 &7 | I7 Far Taad
T [3U/4 7 | FINE & S HY o geaqrer? § 7 | [ 9% q@asr -6 STeT /v |
S TYETT @TET AT TITC &7 AT AT TETaeAT 92 R AT Ho [3T/5 HiaE
& HY O 5T 7 8 | N O Eer &-7 STAT 9T | 96 TSI ST
AT I &I ST &I Ho [3T/06 TaTEAT 9T HIGE & | ST HE @ T
AT H 7 99 O &S &-8 STAT 9T | S aET & drdarar g g
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T T e9d W9 & 918 JAd & I & QT A & Fal 97 I4T 99
AT & TR AT T | 3T IRS & T Jaar dif 9T ST
T TS YT FamET Sieqe T/09 ®lo T & €T & &l T8 HL T
Wwﬁ%mﬁw%mﬁ@ms H TGH {Io 9F &7

oUHo F &q He AERHS g Hlo-ATei=ay YI/TH TE9T & I [HdT I
Y gIT &FT o &l (EeTad &r &1 wﬁ%wmwaﬁr oUHo &l al
STAT & 9 O 39 9 &l [G6l #3547 FA AT AR AT |

30. In cross- examination, he stated that in Panchayatnama, it is not
stated that there was any dupatta or other cloth around the neck of the
victim and when the dead body was identified by family members, the

same was handed over to them after the post-mortem was conducted.

31. PW-9- Dr. K.K. Mishra stated that on 3.1.2018, he was on
emergency duty in C.H.C. when the dead body of an unknown female was
brought and thereafter, he investigated and sent information to the police
vide letter Ex.Ka.9. In cross-examination, he stated that the dead body
remained in the same condition as it was brought till the time

Pachayatnama was prepared and police arrived.

32.  PW-10- Dr. H.M. Lavania stated that on 4.1.2018, she was present
in District Mortuary, Noida and she received the dead body of victim at
about 3:10 PM for conducting the post-mortem. The statement of this

witness along with cross-examination report as under:

"ATET &7 AT STo TFoUHo ATA-AT &1 ATl AT TITATSIT &l ATTST
I TaF AT fFaT fa:- o 4.7.18 7 far A=y Ausr § o 59 e &r
HY G 3.10 oo T Feht SN AT T TS 9T (€T e
JTFT RIAIT AT & I AT AL T ToUHo [RAT T=T Ja&r & dif 9.5
AT FTo 1282 GRS T &0 1509 FTA=_L IT/TH I[ELT TMaH §§ T
TR AT I Gl g1 (TT H AT A F HY (AT fe ¢ Fiet 77
TEET IS TS o7 | A& & 99 & ar /] | 90q7 ard a6 o3 O
I 7 g7 &l T9ETT &l RS Jiofa T IR I qI9[E o7 I i Jaar
FT FT FIST AN 4T AT T T8 @A~ o7 | JAHT & I g I9 5

[ -

fefefae ser o |

T F0 1. T& o] o, ST gEe AT g, Saer | 2915 F
Wﬁ@‘ﬂ?aﬁrmﬂaﬁwﬁﬁﬁgﬁ

e 70 2. TH & AR GCF 29/2 Ho¥To HT AT AT ST ITA & G T
YTEXTSS AT & 1 FeId IT fAT=e A& & 19 3T OT 6l Qe 97 o,
T & IR O e # &5 A7 787 o, fai=) am afegs &9 & T 5
E¥To TT YT 31T 14 F F 4 G¥To A T | 3T UTST & 5 HoHTo T UT|
ERAISS? T Z2T &% Y, ¥99 Tefr & 9 T §% 47| o7 7 5|
AfETsH, (ITETT) e T ®AaT dvaees o | T §<F & ST(eAT I 7
TFT HIS[E AT T AT WhsT J AGRE ? & HISE UT (G & TFHT HIS[E 9T)
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IATIT A FAT 300 THTHe JITET GHET AlSE uT | NfSar & qia 15/15F
gﬁﬁw#w AT F09 W9 fa=ge & 3¢ e 1@ g gwirfaa
|

HA FT FHIT:- TAT TqT F I G § 9T GHIT & | HIA (/AT 79T TH:
= fofaa s

UF T, U@ 3= U S92 SET U TAHT U I=2T Udh el T goieT
RSl T @TT T &T 8T &l 3[el dhe 9T &l 4 897 [T &1 Ud &7
AT I75 U 897 9 Udh AT T ST & U &I H @R Gl 99787
ngﬁﬁm%mé [R3T THEIT &IT | 7 Jaar & &7 Joi=er
TIEY ATS. IV TN TITATST & (o1ar TEraqor g ¥=iT 9T 97| 98
TroTHe RATE 7Y §RT T@aT a9 &f 715 47 ST Tq0det! I A9 & | 53
T BT 7 & Yoo RUTE 9 q¥asy &-10 STHAT 74T |

gaar & §cg [Fo 2.1.18 F 8§ T I =18 & 18 Ay & a9 f&dr a9
EFT HRT & | F1 70 2 31T JdeT & AT J=IT & &7 HiT ST ST ar Iie
F0 2 AT §RIT & | 1€ 70 [ 3 Qifear & 9 &7 & A= Faiaedl §if
T UF FATCRI (AT T3 Al I AFT §HT & | 1€ 70 2 Jaar & §og &
forar T

e - AT FT ST 3 AATI -

T g STETATA H HIG 8 AY H a1 & TTATSAT o I T JA1T & |
T 99T {3 91 T&r & 99 fo Tifsar & drouwe fear 39 far feer
& ToTHo a7 9T 97 981 §9 TolUHe F &g 9T & a1 /] I T
T | qg FE-T Gar & (o §7 /] WA &7 [Gav0r Jeeqeq
Y SATET & I o fS9a 97 G35 91w T85F § TouHe & g\
qIS[T o | 9% 9&71 7 & ffer = @re )

9 T FEg0T SR &1 91 TolHo 7 iR T80 § | 98 a9 95 & &
T ISR | 91T &l S (@ToH ) ERT @ IAT ST & A% 34T & T 91
fFaT Smara

T :- GToTHo & 0T ST /] AT UG & G IS 7T o I 9 I 0
SEEINEICIES

ITC- ANITT & a0k & T8 A9 & T & I & S99 0L &
TEAT (ETST) Fr ST ST g9 & o9 Fawefr F fage athive g7 3w fve
FI ST ol & UAT Ferfa 7 faTeft T Seq o 197 &7 §6d 16t & |

AR FT &L AT H TroUHo & HHT STo &I AT WAL IT & a9 T L
%&gﬁﬁmﬁdﬁmﬁwmﬁl safer? qEaar e #ir
|

T IR § AGITd AT Ta1 (oET & | 0TS Ho 2 T=a=™ T 130/]
I FAqRT &7 AT VT (@ & | 9T T8 Fo [ §+ fmdm W gfere &9 AT
I A T T8 ARl TBT 9T & T=SEaa™ T & U T 90 Jqd & A
fomaT & I ST 99 ST A9 o &

T5 FET 95> & [ ST TIFaTET S AT TS 9T JART AT A0 Ta51
faaT & =13ra oo & fo@T 8| 77 F87 95 & & 89 ey e a
I & AT ATEIT { AT 3TAT @I ATEIT { &FT & &5 Jooid Tal
fam & | 77 FEaT @ET & & oo ffvwa a & 987 39t gadr & gaar @
I ITEAT AT T ATEIT 9T | TolTHo & TG0 H=T A1 FITSIT TR T
RIET T T AT 4T 3T G FaT I8 1 AT ar g |
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gzl.--wﬁﬁwmﬁmaﬁwwmwwﬁw T &0 7 gl
|

T FEAT 96l & [ Jaar & IE9e I I HiE U, TIHE T
o] eI FET T 97 ®EAT 9a50 | (@ TelHe & 997 I8 Hiv=wq T&l
FATAT ST Thel W%W%WWWWWH-@HW@W
f v dr gfse & fag aeieer ST oF @ TATEe g & T A ST

W%Wﬁ'um T | ASHT & T8 @Wﬁ‘mwm:@‘
ﬁ‘ﬂgl FAT GhdT foh HT TToTHo RATE H THHRT Joi A&l IChQI Wlﬂ'%‘m?r
T@‘%%Waﬁ“ﬂ‘o@‘o%@ﬁlﬁ—{ﬁﬁ‘wﬁi‘ww ATE AT TeEHTEH
e 9% ga&r T T =SEaaE § U T 97 9@ A & & A
ol ﬁqﬁzwﬁw%ﬁoq:roaﬂﬁwﬁww%ﬁ%ﬁw
Wﬁ@@ﬁ?ﬁ%ﬂo@o IET AT T fomET 8 | 9 e 1 e T
H T AT 39 el I3 T F3, A a"T"IIH & A T formr o o ar
&1 e | =19 wll I | I H|¢H“€H‘ FrSr BT & Afdhn ‘ﬂ‘o‘l%;
BT39 | faa=r g %ﬂal AT el & fo Troume e &

I & IR & U7 | I @ro ma‘vnq F IEM I AT 9T
TToTHoe FIA H I [ FweT AT 4T AR il 3T TIIT 20 I 40T 1"

33.  PW-11- Suraj Kumar, another 1.O. gave the information about the
investigation conducted by him and he stated that on the basis of written
report given by Babita Sharma, Ex.Ka.l, the chik FIR No. 4 has been
recorded and Section 364 of [.P.C. was added vide Ex.Ka.11 and G.D.
Ex.Ka.12 and thereafter, the post-mortem report was received and
Sections 302, 201 I.P.C. was added vide G.D. Ex.Ka.13. In cross-
examination, he stated that informant Babita Sharma came with a relative
Pushkar Singh on 2.1.2018, no recovery article was deposited in the
police station and it was deposited on 5.1.2018 which included one cloth
bag containing three sealed packets. He stated that when an information is
given on Number 100, the entry is recorded in the control room. He
denied a suggestion that the FIR was registered ante-time on the asking of
senior police officials. He further stated that in the chik FIR no name of

any persons or vehicle is recorded.

34.  PW-12- Dalveer Singh, S.I. another 1.O. deposed about the further
investigation. He stated that he recorded the statement of informant-
Babita Sharma and took in possession the recovery memo of the articles
recovered at the spot of abduction. He prepared the Naksha Najari vide

Ex.Ka.15. The articles recovered were sealed at the spot vide memo
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Ex.Ka.16. He also recorded the statement of PW-6, Ashok Singhal. This
witness further proved that the packet sealed in cloth- Ex.1, backpack-
Ex.2, Mathematics book- Ex.3, one copy- Ex.4, cover of spectacles- Ex.5,
water bottle- Ex.6, black pen- Ex.7. He also exhibited one slipper of left
foot with red and yellow colour along with plastic box as Ex.8 and 9. In
cross-examination, this witness stated that informant in her statement
under Section 161 Cr.P.C., has not stated about seeing the Alto car. He
denied a suggestion that he has not seen the place of occurrence and has

conducted the proceedings while sitting in the police station.

35.  PW-13- Dhananjai Mishra, S.H.O stated about the investigation
conducted by the other co-officials and recording of the GDs by them. He
stated that as per the post-mortem report, cause of death was asphyxia as a
result of strangulation. Thereafter, he recorded the statement of witness on
6.1.2018 and obtained the C.C.T.V. footage near the house of the deceased
and also the statement of other witnesses on 7.1.2018. He took the
C.C.T.V. footage of bullet show room dated 2.1.2018 in which at 7:39 PM
one Alto car was seeing taking a U-Turn towards Chandpur's side just two
minutes before that a girl was seen and thereafter, from the C.C.T.V.
footage of Crystal Automobile (Renault), the Alto car turns towards the
village where the deceased 'A' was residing. After sometime it was seen
coming back. The C.C.T.V. footage is on record, thereafter, he went to
Luhali Toll Plaza at Dadri road and on seeing the footage on 2.1.2018
where the above said Alto Car with Haryana Number was seen again on
3.1.2018. The same car at about 5:00 PM was going from Sikandarabad to
Dadri. On 8.1.2018, Pushspendra Singh told that on 2.1.2018 at about
7:45 PM one Alto car was seen which turn towards Renault Show Room
and on the rear wind screen 'Abbasi Boys' was written in english. The car
Registration No. was HR51AY5206. The details of the car were seen
which was registered in name of one Naveen Saini r/o Uncha Gaon, Saini
Mohalla, Faridabad and on enquiry he told that he has sold this car to
Zulfiqar r/o Friends Colony, Sikandarabad. On further enquiry, brother of
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accused Zulfigar namely Gulbahar told that he had purchased this car
from Naveen Saini. He further stated that details of the secret information
received and the manner in which accused were arrested and recorded
their confessional statements about commission of the crime. He further
proved that FSL team was called and from the car one slipper of the
deceased, hair band, hair etc. were also recovered and were taken in
possession, Ex.Ka.17. Thereafter, Section 376 of I.P.C. and Section 3/4 of
P.O.C.S.0. Act was added. The sealed parcel was opened from where the
recovered articles that is one slipper of red and yellow colour on which
'conform' was written, was recovered. The same was Ex.10 and the
transparent polythene was Ex.11 and transparent box was Ex.12. Another
sealed packet was opened and from where the sealed hair clip was
recovered and a slip of the FSL is also recovered. A black colour hair clip
was recovered from the car of the accused which was Ex.13 along with
the box as Ex.14 and Ex.15. The hairs which were contain in a
transparent box were Ex.16 and boxes as 17 to 1. He has signed on the
recovery memo and there is a slip of FSL Lucknow. He also proved a red
and black colour hair band recovered at the spot sealed in a plastic bag
and 1s Ex.20 and boxes as Ex.21 and 22. He stated about the confessional
statement made by the three accused regarding committing rape with a
victim and murdering her. The earrings recovered from accused Israel by
opening a box were Ex.23 and 24. The entire proceedings were entered in
GDs. The field unit has also collected the photograph of the accused at the
spot which are Ex.26 to 56. He stated that in the photograph the car was
seen near the bridge of Gang Canal and on the backside on the rear wind
screen 'Abbasi Boys' was written. He also proved that on the mat of the
car hairs were also visible. He further stated that he has taken in
possession the C.D. of C.C.T.V. footage and recorded the statement of
owner of bullet show room as well as Manager of the toll plaza. He
further stated that on 3.1.2018, he came to know that dead body of girl is
lying near the drain, and the police has picked up and thereafter, he started

investigation on the said line. He also proved the car Ex.15 which was
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produced in the court, Ex.57, the CDs of the C.C.T.V. footage of Krishna
-- Santosh Enterprises i.e. Royal Engield Bullet Showroom and Luhali
Toll Plaza (Ex.58 to 61) which were opened with help of an operator of

police line were displayed on a laptop in the court.

36. In cross-examination, this witness has given the complete details of
the visibility of C.C.T.V. footage. He denied a suggestion that the C.C.T.V.
footage is not the correct copy of original. He further give the details in
the manner in which arrest of all the accused was effected and denied a
suggestion that the accused were arrested from their homes and under the

pressure they were made to make confessional statements.

37. PW-14, Sameul Christopher of All Saint School, Delhi Road,
Bulandshahr, produced the school record of the victim. He stated that the
victim took admission in their school on 6.5.2011 in Class 6™ and was
studied up to 2017-18 and at the time of incident, she was studying in
Class 12" in the Register of the school and Gazette, at page No.171/29,
the date of birth of the victim was mentioned as 5.9.2000. This witness
stated that entries were made in his own handwriting and were exhibited
K-21 to K-23. Thereafter, statement of accused under Section 313 Cr.P.C.

was recorded and all incriminating evidence was put to them.

38. Accused gave explanation that the prosecution evidence is false and
they have been falsely arrested. In reply to question No.29 regarding
giving any clarification, the accused stated that they are innocent and have

not committed any offence.

39. Accused-Dilshad additionally stated three years prior to the
incident, he met with an accident and was on bed rest and while in judicial
custody, he was operated upon at AIIMS, New Delhi and is still under
treatment. Thereafter, the Trial Court vide judgment of conviction, held
the appellants guilty and vide order of substantive sentence, awarded

death penalty to the appellants as explained above.
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40. Learned counsel for the appellants have jointly argued that the very
motive of committing the offences i.e. rape and murder has not been

proved by the prosecution.

41. Heavy reliance is placed upon the postmortem report and two the
reports submitted by the Forensic Science Laboratory, Agra and Forensic
Science Laboratory, Lucknow. For a reference, the Forensic Science

Laboratory, Agra read as under :
I e,

fafer fagm T, Joqo,

15 9TST TS, JNT-282001

SELEH
HETH (o1 Terardh T
FT=IRY
Te¥ie:-534-BIO-18
AToHo: 04/18 TS TAH JATRE
HeATHT
T 364,302,201,376D IPC T % POCSO Act T :-RIAATAT I8T

ST ATHC & qHgi~a &9 TANETAr & fia 19/01/2018 &r fasre
qTEeh g1 T £ |

qret & faao
qHferd ferdrar &9 T 537 (“MORTURY GBN NOIDA”) FHATET
G E IR
a9 &l fqar
01- IATSA THIIT EATSS &l | & FHfoa  fawrar-afaa
o
02- &1
TR I
TET(2) T T ITAT 4T |

TET & TS T & (o SfetS 9T reqor I 5 &AT3T 39T |
TFd &l e & (o1 feeeee Tereqor T § &T9T 74T |

e (1) T & A8l 99T 74T |
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FET (2) I HEG T AT 74T |

FET (1) T (2) T HAI 3THET I &l 47 IT4T |
;%ﬁ%% TT I & T & AR AR TF ATS R qa (araar I
|

qre- HWoT T TR & T 3Fd TR & A= I9Aed arear &
TRrare & e e ST S e A

Fo3To To ITo
03/12/19 03.12.19
ANEAYTF FAATRT 8 AH ERNEEACIREAL
SRCGREErED STo T FAT ST

E R IICC R I G

Similarly, the Forensic Science Laboratory, Lucknow read as

under:-

T,
9

~

fewr/dgeT fau,
AGTH- 226006 |
qaT H,
Senior Superintendent of police
BULANDSHAHAR
LD 2018XDNA000367 e

AT =T 4/20138 ST g4H JULFIKAR.ETC

sfaf=d/ 9T CHL/3,CHL/4,IPC/2011PC/302,1PC/34,IPC/364,IPC/376-
D,IPC/404

g SCo /AT KOTWALI CITY CSEYCEQEIRIt
9T U |em T STTeSTo d%&AT

IIYFT AT | TR ay TANETAT & & id 16-04-2018 &r fasre
qTEeh G T g1 |

o

It & fgevm

UH HIHIEY g f5 97 “MORTURY NOIDA GBN” HE¥HHAMHN, &1
HCH-HG( ferTT i1 9% "DHB” @A AT § diF dadT8? [t i av
“MONOGRAM UPP” HeXHHATIHN &l ST & 4T |
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eIt &1 faavu

173 T THAT(ETEA H) | T gaHET foAwrdr (@9rfad foar-
I T

2. T THAT (@I ) | o7 T (Ao d9rfaa Jrar-

Flaar s\ T

3. 2o faeA | T[T FEHTEY (AT () 7 |
4,97 | T gaHTE? fS=ar (qaan) 71
5. 897 9% T 9T | T gaHTE? fs=ar (qaan) 71

6. T I | T HaHIET a5 7 (Jfaar) (PM NO.-11/18)
7.9 |

8. &|e |

9. 59eT |

10. 9TSATHT |

1192

12. g9eeT |

13. 3Er |

14. feeT |

15. & 9= (FT &) |

16. 39T qUs |

17. ®TAT ST |

TErefr TR

T &t (1) & (19) &7 STUAT o7 faham 3m)

T TES (1) (9= Y97 /) T &0 TE9 (2) @ ar s@m7 &), S0
TR (4) (TAHRT F) & HIHAIT: TTATATRSTRe (0T T 716 & | (HID-STR KIT)

T I (3), (5) T (9), (11) T (12) (FaaT &) & Afore ST q@rdreer
EELCE-CIN

T &I (10) T (13) & (17) (Far &) § SO0, Fshyor 7 &7 ||

SO T 7 S {ed TATATS ST ST {97 ATFea a7 il AT f&a
T

I TR0 H AT (e QENT 7 ATET =T |

e :- T 77 & &8 (1) T afvra fe=ar & @awr &, (4) § ddd arer
T & |
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1. GHET R &7 W= U G9H8Y qUSd § TEdT aTd AT
ST7ET & |

2. AT TTard El dr aTadT i I ATEIT & |

TR

To 3To To 3To
28/8/19 28/8/19

BERED ERNEEICIREIL
fafer fasm= EmeTeT, 3o e SO ST
AT | ToTo TGS |7

43. It is submitted that as per postmortem report, no injury mark was
present in the vagina or cervix and the vaginal smear slide which was
sent to Pathologist for detection of spermatozoa, as per report of Forensic
Science Laboratory, Agra was negative as in both swabs the spermatozoa

and semen were not found.

44. Learned counsel has next argued that even the report of Forensic
Science Laboratory, Lucknow do not corroborate the version of the
prosecution, as it is submitted that the only conclusion drawn from this
report is that from the blood sample of mother and father i.e. PW-1
( Babita Sharma) and PW-2 ( Pushpendra Sharma, Exhibit 1 & 2, when
tallied with the hair of the victim (Exhibit-4), it is proved that PW-1 and
PW-2 are the biological father and mother of the victim. It is submitted
that from the source 3, 5, 2, 9, 11 and 12 of the victim which includes
hairband and hair, recovered from the car of the accused and the wearing
clothes including the undergarments, no conclusive finding was recorded
as it is opined that only partial DNA profile was generated. Similarly,
from the other sources, Exhibit-10 and Exhibits 13 to 17, no DNA

conclusion could be drawn.

45. It is thus argued that the allegation of committing rape by the
accused persons with the victim are not proved and, therefore, the charge

under Section 376-D 1PC, is not proved.
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46. Learned counsel has next argued that the charge under Section 5(g)
read with Section 6 of The Protection of Children from of Sexual
Offences Act (POCSO) is also not proved against the appellant as it has
come in the postmortem report that the age of the deceased was about 20

years.

47. Learned counsel has next argued that in order to prove and hold a
person guilty under Section 5(g) read with Section 6 of POCSO Act, it is
to be proved that victim was a child as defined under Section 2(d) of the
POCSO Act i.e. below the age of eighteen years. It is also submitted that
the medical evidence do not corroborate the allegation of aggravated
penetrative sexual assault and, therefore, the appellants have been

wrongly convicted.

48. It is next argued that there is no eye witness to the incident and
PW1 (Babita Sharma) has made substantive improvement from the FIR

version while appearing as a witness in the Court.

49. Learned counsel submits that the statement made in the Court that
she was standing on the gate of her house and was waiting for his
daughter who had gone to take tuition and while standing on the gate, she
had seen a white colour Alto Car in front of her house, which took U-turn
after some time towards G.T. road and thereafter, she found the articles
belonging to her daughter i.e. a bicycle, a bag and one sleeper lying on
the road and thereafter, people gathered there and some one gave call to
the police on 100 number, is not mentioned in the FIR and, therefore,

there is substantive improvement in the version of the prosecution.

50. It is further argued that PW-2, Pushpendra Sharma, father of victim
was not present at the spot as he has stated that he had gone to
Coimbatore and on receiving the information, he returned back home next
morning i.e. 3.1.2020 and then he reached the spot where the dead body

was found, is also an improvised version of the prosecution.
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51. It is submitted that in the report submitted by the police for sending
the dead body of the victim to the hospital, it is reported that it was dead
body of an unknown girl and if PW-2 ( Pushpendra Sharma) had reached
at the time of Panchyatnama of dead body, he should have identified the
same at the spot whereas in the later part of the statement, this witness has
stated that when he reached the hospital, he identified the dead body of his
daughter.

52.  Counsel further submits that the dead body was recovered from a
small drain and, therefore, the prosecution has failed to explain that the

dead body was recovered on whose instance.

53.  Counsel has further argued that the statement of PW-3 (Vijay Pratap
Singh), who is owner of Royal Enfield Agency, is also not admissible in
evidence as he has given statement much after the incident and in cross
examination, he has admitted that certificate (Exhibit Ka-2) regarding the
authenticity of CCTV footage was for the first time filed in the Court and

it was never given to the Investigating Officer.

54. Counsel for the appellant has submitted that PW-3 Vijay Pratap
Singh, has admitted in cross examination that he came to know about the
incident of kidnapping of a girl on the next day. However, he did not
make any statement before the Investigating Officer for a period of about

20-25 days which raises a suspicion.

55.  Counsel submits that as per the statement of PW-4 Sushil Sharma,
his presence at the spot is doubtful. It is submitted that this witness has
stated that at about 8:00 pm, he alongwith his colleague Vedant Sharma
was standing on G.T. road when he saw a white colour Alto Car coming
from Bulandshahr stopped near gate of Beerkheda, on the opposite side
of the road from and three boys came out of the car and started urinating
on the road and thereafter they again sat in the car and went towards Dadri

side.
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56. Counsel has argued that source of the light as stated by this witness
1s the headlights of the vehicles, was not sufficient to identify them and

therefore, statement of PW-4 Sushil Sharma was not worth admissible.

57. It is argued that on 2.1.2018 the sun set around 6:00 pm and it was
dark at about 8:00 pm and how PW-4 had seen the car of the appellant. It
is also submitted that this witness in cross examination has stated that
when he came to know about the incident, he stopped a police vehicle on
1.3.2018 and got his statement recorded regarding incident though he has
admitted that he came to know about the incident from the newspaper
which proves that this witness was introduced at a much later stage. It is
also argued that PW-5 Vikram Singh, CCTV, System Manager of Lohali
Toll Plaza has only deposed about the movement of Car No. HR-51-AY —
5206 which has crossed the toll plaza on 2.1.2018 at 20:44 and the car had
gone from Sikandrabad to Dadri and again came back from Dadri to
Sikandarabad at 21:35 pm. It is argued that the CCTV footage is not very

clear and the trial court has wrongly relied upon the same.

58. Learned counsel argued that PW-6 Ashok Kumar Singhal who used
to give tuition, in cross examination has stated that after the incident
neither he visited the house of the victim nor her parents inquired of the

same which is a suspicious circumstance.

59. Counsel submits that PW-7 Manoj Kumar Garg is an interested
witness. He being the Chairman, is a political person and has only stated
that after the incident, the parents in the city were in panic. However, he

admitted that he is not witness of the incident.

60. Counsel next argued that as per the statement of PW-8 S.I. Abhilash
Kumar, when he reached CHC Hospital, Dadri, a dead body of an
unknown girl, was lying on a streture and thereafter, the proceedings of
Panchayatnama started, which bear his signature. After the proceedings of

Panchyatnama was completed, family members of the victim came and
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Pushpendra Sharma, father of the victim, identified her and thereafter, the

dead body was sealed and sent for postmortem.

61. It is submitted that as per the confessional statement set up by the
prosecution, three accused persons murdered the victim by strangulating
her with a dupatta (scarf). However, PW-8 stated that at the time of
Panchyatnama or when the family members of the victim identified the
dead body, there was no cloth or dupatta (scarf) around the neck of the
victim and therefore, the confessional statement of the accused person is

not corroborated.

62. Counsel next argued that PW-9 Dr. K.K. Mishra, who received the
dead body of an unknown female, has stated that dead body was of an
unknown girl and therefore, the version given by PW-2, father of the
victim, that he had seen the dead body prior to bringing it to the hospital
is not proved. He next argued that as per PW-10, Dr. H.M. Lavania, who
conducted the postmortem, the cause of death was asphyxia due to

strangulation and from her statement allegation of rape are not proved.

63. This witness has stated that the victim died about 1 and ' days
prior to the time of postmortem and she nowhere stated that victim was
subjected to sexual assault, to prove the allegation of rape. In cross
examination, this witness stated that all the 11 documents which were sent
alongwith postmortem report, it was mentioned that the dead body was of
an unknown girl. However, in Panchayatnama Ex-13A/1, the name of the

victim 1s mentioned.

64. Counsel argued that this witness stated that on the private parts of
the victim, no bruises or blue contusion were found and at the time of
postmortem, she could not give any definite report whether the victim was
subjected to rape or not and to ascertain this the vaginal smears slide was
prepared and sentd for forensic investigation. It is stated by PW-10 that

the age of the victim was about 20 years. In further cross examination,
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this witness stated that there was a dupatta around neck of the victim

which was tied.

65. Counsel next argued that it has come in the statement of PW- 12
S.I. Dalbeer Singh, that the informant (PW-1) in her statement under
section 161 Cr.P.C. has not stated that she was waiting for her daughter
while standing on the gate or had seen the Alto Car coming and going,
which makes the statement of PW-1 doubtful. Counsel has argued that
PW-13 SHO Dhananjai Mishra, during investigation found that the car
belongs to one Neeraj Saini, R/o Firzabad who has sold it to accused
Zulfikar, but there is no document to show that it was sold to him as

registration certificate stands in the name of Neeraj Saini.

66. Counsels further submitted that in cross examination, PW-13 has
stated that on receiving information that dead body of a girl is found in a
drain, it came to his mind that the three boys who came in the Alto Car
might have killed her and have thrown the dead body. It is argued that this
1s an afterthought story prepared by PW-13. Counsel has thus argued that
offence made by the appellant is not proved and they be acquitted of

charge.

67. Counsel for the accused Dilshad Abbasi has additionally argued that
he was not maintaining good health as at the time of incident, about 3
years before he met with an accident and remained on bed rest for a
longtime and has undergone surgery in Meerut and AIIMS, New Delhi

during custody.

68. Counsel has argued that while in custody this witness has passing
urine a catheter pipe and he cannot urinate in natural way and, therefore,

he was not a position to commit the offence.

69. In reply, the learned counsel for the informant as well as learned

AGA have opposed the prayer. It is argued that both PW-1, the informant,
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mother of the victim as well as PW-2, the father of the victim are natural

witness and duly proved prosecution case.

70.  Counsel submits that on receiving information that minor daughter
of PW-1 is abducted, she became perplexed and at the first instance she
has only given information to the police regarding her kidnapping as in
ordinary course no person in such a situation can give complete details
and therefore, informing about seeing a white Alto Car, which was
roaming around the place of occurrence at a later stage is a natural
version. It is also argued that PW-2, on receiving information,
immediately reached back on the next day i.e. 3.1.2018 and, on receiving
the information about the recovery of an unknown dead body of a girl
lying in Government Hospital, he alongwith his brother-in-laws Vinod
and Pushkar Singh reached Government Hospital at Dadri and found that
dead body is of his daughter lying which was on a stretcher. He identified
the dead body and the police official told him that the dead body was
found near a running drain. It is argued that it is nowhere stated by PW-2
that he reached the spot where dead body was recovered. This witness
has, further, stated that on 9.1.2018, he received a phone call from police
that two miscreants along with a white colour Alto Car had been
apprehended. He reached at the spot and in his presence, one slipper, one
hairband etc. of his daughter were recovered. The two persons who were
apprehended gave their name as Zulfigar Abbasi and Dilshad Abbasi and
in his presence they made a disclosure statement about kidnapping his
daughter and after committing rape, they murdered her and had thrown

the dead body near the drain.

71.  Counsel submits that statement of this witness is par confidence and

despite lengthy cross examination, his testimony could not be shattered.

72. It is next argued on behalf of the informant that from the statement
of PW-3- Vijay Pratap Singh, owner of a motorcycle showroom as well as

PW-5- Vikram Singh, Manager of CCTV system at Luhali, Toll Plaza, it is

29 of 46



VERDICTUM.IN

apparently clear that at the place and time of the incident, the accused
persons were roaming in a white colour Alto car bearing registration no.
HR-51-AY — 5206 and on the back pane, 'Abbasi boys' sticker was
pasted. PW-3 has proved the CCTV footage of his showroom along with
certificate Ex.Ka.2 which the trial court by playing the CCTV footage on
a laptop has found that it clear and visible. It is argued that from the
statement of PW-3 and PW-5 presence of their car is proved. It is next
argued that PW-4, Sushil Sharma, is an independent witness who had
identified all the three accused persons in the court as he had seen them
urinating in front of the gate of Beerkheda where he was standing along
with his colleague Vedant Sharma, therefore, identity of the accused is
proved. Learned counsel submits that the police has conducted a fair and
impartial investigation as ever the teacher, who was giving tuition to

victim, appeared as PW-6 and proved this fact.

73. Inreply to the argument raised by learned counsel for the appellants
regarding the medical evidence and FSL report, it is submitted that both
support the prosecution version. Learned counsel submits that it has come
in the statement of PW-14- Sameul Christopher, who produced the school
record of the victim, that the victim took the admission in All Saints'
School in Class VIth on 6.5.2011 and she was studying in Class XIIth at
the time of the incident. The victim has passed classes 6 to 11th from the
same school and as per the S.R. register and High School/ Inter Gazette at
page 171/29, the D.O.B. of victim is 5.9.2000 and therefore on the date of
incident i.e. 2.1.2018, she was aged about 17 years 3 months and 27 days
and age given in the post-mortem was 20 years was tentative and only on

the basis of the appearance of the girl.

74. Learned counsel submits that as per PW-10, Dr. H.M. Lavania, who
conducted the post-mortem has clearly stated that on injury no.l1, blue
contusion spread over the back and lower portion of the back cannot be
caused by fall from higher place on an uneven surface and proved that she

sustained these injuries while she was subjected to gang rape.
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75. It is also submitted that on injury no.2, there is ligature mark below
thyroid cartilage and hyoid bone was broken, windpipe was blocked and
the cause of death was clearly opined as asphyxia due to strangulation of
neck. Learned counsel has next argued that from the FSL report, DNA of
the victim was proved and even the recovery of hairs as well as one
slipper from the car along with other articles prove that she was
kidnapped and taken in the same car, which was recovered from the

custody of the appellants and was gang raped and murdered.

76. Learned counsel submits that, the FSL report from Agra, on Ex.2
1.e. vaginal swabs found human blood which proved that the victim was
subjected to sexual assault, even if the sperm or semen was not found.
Learned counsel lastly argued that the prosecution has been able to prove
the complete chain of circumstances, which prove that on 2.1.2018 all the
three accused in conspiracy with each other kidnapped the minor victim
and forcibly took her in their white colour Alto car HRS1AY 5206 which
has visible mark 'Abbasi Boys' on the back pane and were seen in the
CCTV footage of the motorcycle showroom situated next to the place of
incident and also seen in the CCTV footage of the toll plaza followed by
the recovery of dead body, coupled with the medical record proved that
the confessional statement made by the accused persons about
commission of the offence is in the same way, as proved by the
prosecution during the investigation and by the prosecution witnesses

appearing in the court.
77. It is thus argued that appeal may be dismissed.

78.  After hearing learned counsel for the parties, it is worth noticing

that the trial court has framed as many as seven points of adjudication:-

1) Whether the age of the victim was below 18 years of age on the date of

incident and the victim has gone to take tuition.
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1) Whether the Alto car followed the victim in the street where the house
of the victim was situated and immediately after sometime, it returned and

the victim did not reach home.

111) Whether PW-4, Sushil Sharma, has seen the accused getting down
from Alto car and urinating on the way from Bulandshahar to Dadri, road

in front of Beerkheda.

1v) Whether car no. HR51AY 5206 with 'Abbasi boys' written on it is the

same car used in accident.

v) Whether victim was murdered before incident and witness PW-4 has

seen the accused persons later on in while Alto Car.

vi) Whether in the sequence of events, the aforesaid car no. HR51AY 5206
'Abbasi boys' pasted on it was seen in the C.C.T.V. of Luhali toll plaza,
going from Sikandarabad to Dadri and after sometime returning from

Dadri to Sikandarabad.
vii) Whether the accused have committed the gang-rape with the victim.

79.  On re-appreciation of entire evidence, with the assistance of both
the counsels for the parties, we find no merit in the present appeals for the

following reasons :

A.  The age of the deceased is proved to be below 18 years as her date
of birth, as per the educational certificate and school record is 5.9.2000
and, therefore, on the date of incident i.e. 2.1.2018, she was aged about 17
years, 03 months and 28 days.

It is proved from the statement of PW-1 as well as PW-6, Ashok
Kumar Singhal, the tutor who used to give tuition to victim, that on the
date of incident, after taking the tuition from house of this witness, at
about 7.00 PM, the victim was returning back from Suryanagar to her
house on a bicycle. This fact was also proved by PW-1, the mother of the
victim, that everyday she used to go tuition at 6.00 PM and return at night
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and, therefore, it is proved that the victim was taking tuition everyday

from 6.00 to 7.00 PM.

B. At point No. (ii), the prosecution has proved that from the statement
of PW-1, the informant, that she had seen the Alto Car at place of
occurrence. It is also proved from the statement of PW-3 (the owner of
Royal Enfield Showroom) who has proved the CCTV footage by giving
the same to the Investigating Officer that on 2.1.2018, at about 7.39 PM,
the Alto Car was seen taking U-turn towards Chandpur and a girl was
seen just two minutes before going on bicycle and at 7.41 PM the Alto
Car turned towards the street where the victim was residing and after 40-
50 seconds, it returned back and the victim never reached home. This
proved that at this point of time, the victim was kidnapped by the accused

persons and was forcibly taken in the Alto Car.

C. At point (iii), Shushil Sharma (PW-4) has clearly stated that he had
seen that a white coloured Alto Car stopped in the opposite side of the
road in front of the door of Beer Kheda. Three persons got out of the car
and urinated in front of the door of Beer Kheda and he had seen them in
the light of the vehicles. This witness has stated that he was standing at
the gate in front of the main door along with his friend Vedant Sharma
with regard to a property deal. Therefore, the statement of PW-4 is clear
and consistent as in cross examination, his testimony could not be

shattered by the defence.

D.  Atpoint (iv), we uphold the finding recorded by the Trial Court that
Alto Car, HR51 AY5206 had a sticker pasted on its back pane ‘Abbasi
Boys’ owned the appellants as they have surname as ‘Abbasi’ and it has
come in the statement of Investigating Officer (PW-13) that the same was
purchased from one Neeraj Saini resident of Faridabad. Therefore, the use

of the car by the accused committing offence is proved.
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E.  We also uphold the finding at point Nos. (v) & (vi) that PW-4 had
seen the accused persons after committing the offence and the presence of

the vehicle crossing the Luhali Toll Plaza is also duly proved PW-5.

F. At point No.(vii), the Trial Court has recorded a finding that the
accused persons committed gang rape with the victim who was below 18

years of age and, therefore, held them guilty of offence under Section

376D of IPC and Section 5 (g)/6 of POCSO.

G.  The report of the Forensic Science Laboratory, Agra on the vaginal
smears slide and swab Ex.2 has opined that human blood was found
which suggests that there was aggravated penetrative assault on the

victim. Therefore, the finding of the Trial Court on this issue is also

upheld.

H.  The injury sustained by the victim on her back also suggests that
she was subjected to aggravated penetrative sexual assault in the car as
she sustained multiple bruises and blue contusion on her upper and lower

back.

L. It has come in the statement of PW-10, the doctor who performed
the postmortem, that a scarf (dupatta) was tied around the neck of the
victim which was used in committing the murder by strangulating her.
Therefore, we uphold the finding recorded by the Trial Court that the
accused persons committed the offence of kidnapping the victim ‘A’ who
was below the age of 18 years, also committed aggravated penetrative
sexual assault on her and then by committing her murder by strangulating

with dupatta (Scarf) had thrown her dead body near a drain.

80. Accordingly, we find no merit in judgment of conviction passed by

the Trial Court and uphold the same.

81. So far sentence of the appellant is concerned, the Trial Court
awarded the death sentence to all the three appellants. However, the Court

finds merit in the argument raised by the counsel for the appellant that it is
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not a ‘rarest of the rare’ case where death penalty could be awarded and
the Trial Court has not recorded any mitigating circumstances which

require that only death penalty should be awarded to the accused.

82. In recent judgment the Supreme Court in Navas alias Mulanavas
vs. State of Kerala, 2024 SCC OnLine SC 315 has considered many
cases where the Court has commuted death sentence to life imprisonment.

The operative part of the order read as under :

“29. In Haru Ghosh v. State of West Bengal, (2009) 15 SCC 551
which involved the murder of two individuals and the attempt to
murder the third by the accused who was out on bail in another
case, after conviction, this Court while commuting the death
penalty after taking into account the aggravating and mitigating
circumstances imposed a sentence of 35 (thirty five) years of
actual jail sentence without remission. It was noted that
commission of the offence was not premeditated since he did not
come armed and that the accused was the only bread earner for
his family which included two minor children.

30. In Mulla & Another v. State of U.P, (2010) 3 SCC 508 the
accused/appellant, along with other co-accused, was found guilty
of murdering five persons, including one woman. This Court
confirmed the conviction but modified the sentence. This Court
stressed on the fact that socioeconomic factors also constitute a
mitigating factor and must be taken into consideration as in the
case the appellants belonged to extremely poor background which
prompted them to commit the act. The sentence was reduced from
death to life imprisonment for full life, subject to any remission by
the Government for good reasons.

31. In Ramraj v. State of Chhattisgarh, (2010) 1 SCC 573 which
involved the murder of his wife, this Court imposed a sentence of
20 (twenty) years including remissions.

32. In Ramnaresh and Others vs. State of Chhattisgarh., (2012) 4
SCC 257 the convicts were sentenced to death by the lower court,
with the High Court confirming the sentence, on finding them
guilty of raping and murdering an innocent woman while she was
alone in her house. This Court confirmed the conviction but found
the case did not fall under the ‘rarest of rare’ category for
awarding death sentence. Ultimately, after setting out the well-
established principles and on consideration of the aggravating
and mitigating circumstances, this Court, while commuting the
sentence from death imposed a sentence of life imprisonment of 21
(twenty one) years.

33. Neel Kumar v. State of Haryana, (2012) 5 SCC 766 was a
case where the accused committed murder of his own four-year
old daughter. This Court, after considering the nature of offence,
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age, relationship and gravity of injuries caused, awarded the
accused 30 (thirty) years in jail without remissions.

34. In Sandeep v. State of Uttar Pradesh, (2012) 6 SCC 107
which involved the murder of paramour and the unborn child
(foetus), this Court, while considering the facts and circumstances
awarded a period of 30 (thirty) years in jail without remission.

35. In Shankar Kisanrao Khade vs State of Maharashtra, (2013)
5 SCC 546, the accused was convicted for raping and murdering a
minor girl aged eleven years and was sentenced to death for
conviction under S. 302 of IPC, life imprisonment under S. 376,
seven years Rl under S. 366-A and five years RI under S. 363 r/w
S. 34. This Court confirmed the conviction but modified the death
sentence to life imprisonment for natural life and all the sentences
to run consecutively.

36. Sahib Hussain v. State of Rajasthan, (2013) 9 SCC 778,
concerned killing of five persons including three children. This
Court, taking note of the fact that the guilt was established by way
of circumstantial evidence and the fact that the High Court had
already imposed a sentence of 20 (twenty) years without
remission, did not interfere with the judgment of the High Court.

37. In Gurvail Singh & Anr. v. State of Punjab, (2013) 2 SCC
713 which involved the murder of four persons, this Court weighed
the mitigating factors i.e., age of the accused and the probability
of reformation and rehabilitation, and aggravating factors i.e., the
number of deceased, the nature of injuries and the totality of facts
and circumstances directed that the imprisonment would be for a
period of 30 (thirty) years without remission.

38. In Alber Oraon v. State of Jharkhand, (2014) 12 SCC 306
which involved the murder by the accused of his livein partner and
the two children of the partner, this Court, even though it found the
murder to be brutal, grotesque, diabolical and revolting, applied
the proportionality principle and imposed a sentence of 30 (thirty)
years over and above the period already undergone. It was
ordered that there would be no remission for a period of 30 (thirty)
years.

39. In Rajkumar v. State of Madhya Pradesh, (2014) 5 SCC 353,
which involved the rape and murder of helpless and defenceless
minor girl, this Court commuting the death penalty imposed a
sentence of 35 (thirty five) years in jail without remission.

40. In Selvam v. State, (2014) 12 SCC 274, the accused was found
guilty of rape and murder of nine year old girl. This Court
imposed a sentence of imprisonment for a period of 30 (thirty)
years without any remission, considering the diabolic manner in
which the offence has been committed against the child.

41. In Birju v. State of Madhya Pradesh, (2014) 3 SCC 421, the
accused was involved in the murder of a one-yearold child. This
Court noted that various criminal cases were pending against the
accused but stated that it cannot be used as an aggravating factor
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as the accused wasn't convicted in those cases. While commuting
the death penalty, this Court imposed a sentence of rigorous
imprisonment for a period of 20 (twenty) years over and above the
period undergone without remission, since he would be a menace
to the society if given any lenient sentence.

42. In Tattu Lodhi v. State of Madhya Pradesh, (2016) 9 SCC 675
this Court was dealing with an appeal preferred by the accused
who was sentenced to death after he was found guilty of
committing murder of a minor girl and for kidnapping and attempt
to rape after destruction of evidence. This Court reduced the
sentence from death to life imprisonment for a minimum 25
(twenty five) years as it noted that there exists a possibility of the
accused committing similar offence if freed after fourteen years.
This Court also opined that the special category sentence
developed in Swamy Shradhanand (supra) serves a laudable
purpose which takes care of genuine concerns of the society and
helps the accused get rid of death penalty.

43. Vijay Kumar v. State of Jammu & Kashmir, (2019) 12 SCC
791 was a case where the accused was found guilty of murder of
three minor children of the sister-in-law of the accused. This
Court, taking note of the fact that the accused was not a previous
convict or a professional killer and the motive for which the
offence was committed, namely, the grievance that the sister-in-
law’s family was not doing enough to solve the matrimonial
problem of the accused, imposed a sentence of life imprisonment
till natural death of the accused without remission.

44. In Parsuram v. State of Madhya Pradesh, (2019) 8 SCC 382,
the accused had raped and murdered his own student. The Trial
Court sentenced the accused to death which was affirmed by the
High Court. This Court took into consideration the mitigating
factors i.e., that the accused was twenty two years old when he
committed the act and the fact that there exists a possibility of
reformation and the aggravating factors i.e., that the accused
abused the trust of the family of the victim. After complete
consideration and reference to some precedents, this Court
imposed a sentence of thirty years without any remission.

45. In Nand Kishore v. State of Madhya Pradesh, (2019) 16 SCC
278, the accused was sentenced to death by the Trial Court and
the High Court for committing rape and murder of minor girl aged
about eight years old. This Court noted the mitigating factors i.e.,
age of the accused at the time of committing the act [50 years] and
possibility of reformation and imposed a sentence of imprisonment
for a period of 25 (twenty five) years without remission.

46. Swapan Kumar Jha v. State of Jharkhand and Another,
(2019) 13 SCC 579 was a case relating to abduction of deceased
for ransom and thereafter murder by the accused. This Court took
into consideration the mitigating factors i.e., young age of the
accused, possibility of reformation and the convict not being a
menace to society. On the other side of the weighing scale, was the
fact that the accused had betrayed the trust of the deceased who
was his first cousin and the fact that the act was premeditated.
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This Court modified the death sentence to one of imprisonment for
a period of 25 (twenty five) years with remissions.

47. Raju Jagdish Paswan v. State of Maharashtra, (2019) 16
SCC 380 was a case where the accused was convicted for the rape
and murder of minor girl aged about nine years and sentenced to
death by the trial court which was affirmed by the High Court.
This Court noted the mitigating factors i.e., murder was not
preplanned, young age of the accused, no evidence to show that
the accused is a continuing threat to society and the aggravating
factors i.e., the nature of the crime and the interest of society, if
petitioner is let out after fourteen years, imposed a sentence of life
imprisonment for 30 (thirty years) without remission.

48. In X v. State of Maharashtra, (2019) 7 SCC 1 the accused was
sentenced to death by this Court on his conviction for committing
rape and murder of two minor girls who lived near his house.
However, in review, the question placed before the Court was
whether postconviction mental illness be a mitigating factor. This
Court answered it in the affirmative but cautioned that in only
extreme cases of mental illness can this factor be taken into
consideration. The Court reduced the sentence from death to life
imprisonment for the remainder of his life as he still poses as a
threat to society.

49. In Irappa Siddappa Murgannavar v. State of Karnataka,
(2022) 2 SCC 801, this Court affirmed conviction of the accused,
inter alia, under S. 302 and 376 but modified the sentence from
death to life imprisonment for minimum 30 (thirty years). This
Court stated that mitigating factors such as young age of the
accused, no criminal antecedents, act not being pre-planned,
socioeconomic background of the accused and the fact that
conduct of the accused inside jail was ‘satisfactory’ concluded that
sufficient mitigating circumstances exists to commute the death
sentence.

50. In Shiva Kumar v. State of Karnataka, (2023) 9 SCC 817, this
Court opined that the facts of the case shocked the conscience of
the Court. The accused was found guilty of rape and murder of a
twenty eight year old married woman who was returning from her
workplace. Despite noting that the case did not fall under the
‘rarest of rare’ category, the Court stated that while considering
the possibility of reformation of the accused, Courts held that
showing undue leniency in such a brutal case will adversely affect
the public confidence in the efficacy of the legal system. It
concluded that a fixed term of 30 (thirty years) should be imposed.

51. In Manoj and Others v. State of Madhya Pradesh, (2023) 2
SCC 353, the three accused were sentenced to death by the lower
court and confirmed by the High Court on their conviction under
Section 302 for committing murder, during the course of robbery,
of three women. This Court, while modifying the sentence from
death to life imprisonment for a minimum 25 (twenty five) years,
took into consideration the non-exhaustive list of mitigating and
aggravating factors discussed in Bachan Singh (supra) to
establish a method of principled sentencing. This Court also
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imposed an obligation on the State to provide material disclosing
psychiatric and psychological evaluation of the accused which
would help the courts understand the progress of the accused
towards reformation.

52. In Madan vs State of U.P, 2023 SCC OnLine SC 1473, this
Court was dealing with a case wherein the accused was sentenced
to death, along with other coaccused, for murdering six persons of
his village. This Court called for the jail conduct report and
psychological report of the accused which were satisfactory and
depicted nothing out of the ordinary. This Court also took into
consideration the old age of the accused and period undergone
[18 yrs.] as mitigating factors. This Court concluded that the case
did not fall under the rarest of rare category and commuted the
death sentence to life imprisonment for minimum 20 (twenty years)
including sentence undergone.

53. In Sundar vs State by Inspector of Police- 2023 SCC OnlLine
SC 310, this Court, while sitting in review, commuted death
sentence awarded to accused therein to life imprisonment of
minimum 20 (twenty years). The accused had committed rape and
murder of a 7-year-old girl. Factors that influenced this Court to
reach such a decision were the fact that no court had looked at the
mitigating factors. It called for jail conduct and education report
from the jail authorities and found that the conduct was
satisfactory and that accused had earned a diploma in food
catering while he was incarcerated. Apart from the above, the
Court noted the young age of the accused, no prior antecedents to
reach a conclusion warranting modification in the sentence
awarded.

54. In Ravinder Singh vs State Govt. of NCT of Delhi- (2024) 2
SCC 323, the accused was convicted under Sections 376, 377 &
506 of the IPC for raping his own 9- year-old daughter by the
Sessions court and conviction was confirmed by the High Court.
The Sessions Court, while imposing life imprisonment, also stated
that the accused would not be given any clemency by the State
before 20 years. This Court clarified that, as discussed in V.
Sriharan (supra), the power to impose a special category sentence
i.e., a sentence more than 14 years but short of death sentence can
only be imposed by the High Court or if in appeal, by this Court.
Considering the nature of the offence committed by the accused
and the fact that if the accused is set free early, he can be a threat
to his own daughter, this Court imposed a minimum 20 (twenty
years) life imprisonment without remissions.

55. A survey of the 27 cases discussed above indicates that while
in five cases, the maximum of imprisonment till the rest of the life
is given, in nine cases, the period of imprisonment without
remission was 30 years, in six cases, the period was 20 years (In
Ramraj (supra), this Court had imposed a sentence of 20 years
including remission); in four cases, it was 25 years; in another set
of two cases, it was 35 years and in one case, it was 21 years.

56. What is clear is that courts, while applying Swamy
Shraddananda (supra), have predominantly in cases arising out
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of a wide array of facts, keeping the relevant circumstances
applicable to the respective cases fixed the range between 20
years and 35 years and in few cases have imposed imprisonment
for the rest of the life. So much for statistics. Let us examine how
the judgments guide us in terms of discerning any principle.

57. A journey through the cases set out hereinabove shows that the
fundamental underpinning is the principle of proportionality. The
aggravating and mitigating circumstances which the Court
considers while deciding commutation of penalty from death to life
imprisonment, have a large bearing in deciding the number of
years of compulsory imprisonment without remission, too. As a
judicially trained mind pores and ponders over the aggravating
and mitigating circumstances and in cases where they decide to
commute the death penalty they would by then have a reasonable
idea as to what would be the appropriate period of sentence to be
imposed under the Swamy Shraddananda (supra) principle too.
Matters are not cut and dried and nicely weighed here to
formulate a uniform principle. That is where the experience of the
judicially trained mind comes in as pointed out in V. Sriharan
(supra). Illustratively in the process of arriving at the number of
years as the most appropriate for the case at hand, which the
convict will have to undergo before which the remission powers
could be invoked, some of the relevant factors that the courts bear
in mind are:- (a) the number of deceased who are victims of that
crime and their age and gender; (b) the nature of injuries
including sexual assault if any; (c) the motive for which the
offence was committed; (d) whether the offence was committed
when the convict was on bail in another case; (e) the premeditated
nature of the offence; (f) the relationship between the offender and
the victim; (g) the abuse of trust if any, (h) the criminal
antecedents; and whether the convict, if released, would be a
menace to the society. Some of the positive factors have been, (1)
age of the convict; (2) the probability of reformation of convict;
(3)the convict not being a professional killer; (4) the
socioeconomic condition of the accused; (5) the composition of the
family of the accused and (6) conduct expressing remorse. These
were some of the relevant factors that were kept in mind in the
cases noticed above while weighing the pros and cons of the
matter. The Court would be additionally justified in considering
the conduct of the convict in jail; and the period already
undergone to arrive at the number of years which the Court feels
the convict should, serve as part of the sentence of life
imprisonment and before which he cannot apply for remission.
These are not meant to be exhaustive but illustrative and each case
would depend on the facts and circumstances therein.

58. How do these factors apply to the case at hand? The act
committed by the accused was preplanned/premeditated; the
accused brutally murdered 4 (four) persons who were unarmed
and were defenseless, one of whom was a child and the other an
aged lady. It is also to be noted that by the act of the accused,
three generations of single family have lost their lives for no fault
of theirs, Nature of injuries inflicted on Latha, Ramachandran and
Chitra highlights the brutality and coldbloodedness of the act.
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59. On the mitigating side, the accused was quite young when he
committed the act i.e., 28 years old; The act committed by the
accused was not for any gain or profit; accused did not try to flee
and in fact tried to commit suicide as he was overcome with
emotions after the dastardly act he committed; accused has been
in jail for a period of 18 years and 4 months and the case is based
on circumstantial evidence. We called for a conduct report of the
appellant from the Jail Authorities. The report dated 05.03.2024 of
the Superintendent, Central Prison and Correctional Home,
Viyyur, Thrissur has been made available to us. The report
indicates that ever since his admission to jail, he had been
entrusted with prison labour work such as duty of barber, day
watchman and night watchman. Presently, he has been assigned
the job as convict supervisor for the last one and a half years. The
report clearly indicates that no disciplinary actions were initiated
against him in the prison and that the conduct and behavior of the
appellant in prison has been satisfactory so far.

Conclusion:

60. For the reasons stated above, we uphold the judgment of the
High Cout insofar as the conviction of the appellant under
Sections 302, 449 and 309 IPC is concerned. We also do not
interfere with the sentence imposed on the accused for the offence
under Section 449 and Section 309 of IPC. We hold that the High
Court was justified on the facts of the case in following Swamy 60.
For the reasons stated above, we uphold the judgment of the High
Cout insofar as the conviction of the appellant under Sections 302,
449 and 309 IPC is concerned. We also do not interfere with the
sentence imposed on the accused for the offence under Section 449
and Section 309 of IPC. We hold that the High Court was justified
on the facts of the case in following Swamy Shraddananda
(supra) principle while imposing sentence for the offence under
Section 302 IPC. However, in view of the discussion made above,
we are inclined to modify the sentence under Section 302 imposed
by the High Court from a period of 30 years imprisonment without
remission to that of a period of 25 years imprisonment without
remission, including the period already undergone. In our view,
this would serve the ends of justice.

For the reasons stated above, the Appeal is partly allowed in the
above terms.”

83. A reference can also be drawn from some recent judgments of the

Supreme Court.

84. The Supreme Court in the case State of Maharashtra Vs. Nisar
Ramzan Sayyed, 2017(2) R.C.R.( Criminal) 564, has held that in case
where a pregnant woman who along with a minor child was murdered,

there are various circumstances pointing out certain lacuna, the death
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penalty should not be awarded and the judgment of Trial Court was

modified to life imprisonment till natural life of the accused.

85. The Supreme Court in State of U.P. Vs. Ram Kumar and others,
2017(5) R.C.R.( Criminal)785, has held that taking consideration of facts
and circumstances of the case, the capital punishment is to be converted

into life imprisonment.

86. The Supreme Court in Chhannu Lal Verma Vs. State of
Chhattisgarh, 2019(5) R.C.R.( Criminal) 192, has discussed the
aggravating circumstances as well as mitigating circumstances which read

as under : -

“Aggravating circumstances: A court may, however, in the
following cases impose the penalty of death in its discretion:

(a) if the murder has been committed after previous planning
and involves extreme brutality, or

(b) if the murder involves exceptional depravity, or

(c) if the murder is of a member of any of the armed forces of
the Union or of a member of any police force or of any public
servant and was committed—

(1) while such member or public servant was on duty, or

(i) in consequence of anything done or attempted to be done by
such member or public servant in the lawful discharge of his
duty as such member or public servant whether at the time of
murder he was such member or public servant, as the case may
be, or had ceased to be such member or public servant; or

(d) if the murder is of a person who had acted in the lawful
discharge of his duty under Section 43 of the Code of Criminal
Procedure, 1973, or who had rendered assistance to a
Magistrate or a police officer demanding his aid or requiring
his assistance under Section 37 and Section 129 of the said

Code.”

Mitigating circumstances: In the exercise of its discretion in
the above cases, the court shall take into account the following
circumstances:
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(1) That the offence was committed under the influence of
extreme mental or emotional disturbance.

(2) The age of the accused. If the accused is young or old, he
shall not be sentenced to death.

(3) The probability that the accused would not commit criminal
acts of violence as would constitute a continuing threat to
society.

(4) The probability that the accused can be reformed and
rehabilitated. The State shall by evidence prove that the
accused does not satisfy the conditions (3) and (4) above.

(5) That in the facts and circumstances of the case the accused
believed that he was morally justified in committing the offence.

(6) That the accused acted under the duress or domination of
another person.

(7) That the condition of the accused showed that he was
mentally defective and that the said defect impaired his
capacity to appreciate the criminality of his conduct.”

87. In this case, after upholding the conviction of the accused who were
held guilty of committing murder of four persons with a knife, the

Supreme Court commuted the death penalty to life imprisonment.

88. In Dnyaneshwar Suresh Borkar Vs. State of Maharashtra,
2019(2) R.C.R.( Criminal) 302, it is held by Supreme Court that if the
Court is inclined to award death penalty, then there must of exceptional
circumstances warranting imposition of excess penalty. The Court should
consider probability of reformation and rehabilitation of convict in the
society as this is one of the mandates of special reason as per requirement
of Section 354(3) Cr.P.C. It is also held in the judgment that when the
DNA report is not done, an adverse inference should not be drawn. It is
also held that the antecedents of the convict or that the pendnecy of one or
more criminal cases against the convict, cannot be a factor of
consideration for awarding death sentence and, therefore, has held that
looking to the conduct of the convict, the capital sentence can be

commuted .
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89. The Supreme Court in Manoharan Vs. State by Inspector of
Police, Variety Hall Police Station , Coimbatore, 2019AIR (Supreme
Court ) 3746, has held that a balance sheet of aggravating and mitigating
circumstances should be drawn while awarding death penalty and in doing
so mitigating circumstances have to be accorded full weightage and a just
balance has to be struck between the aggravating and the mitigating
circumstances while exercising judicial discretion. The Supreme Court
while commuting death sentence to life imprisonment till his natural death

without remission by upholding the conviction.

90. In Veerendra Vs. State of Madhya Pradesh, 2022(3)R.C.R.
(Criminal) 254, the Supreme Court while upholding conviction under
Section 364A, 376(2)(1), 302, 201 IPC regarding murder and rape of a
minor girl, commuted the death sentence to life imprisonment with
stipulation that the convict is not entitled to premature release or

remission before undergoing imprisonment of thirty years.

91. In The State of Haryana Vs. Anand Kindo & Another etc.,
2022(4)R.C.R. ( Criminal)735, the Supreme Court has again held that if
there is any circumstance favouring the accused such as lack of intention
to commit the crime, possibility of reformation, young age of the accused,
accused not being a menance to the society and his clearly criminal
antecedents, the death sentence can be commuted to life for a actual

period of thirty years.

92. In Re: Framing Guidelines Regarding Potential Mitigating
Circumstances to be Considered While Imposing Death Sentences,
2023(1) R.C.R.( Criminal) 571 , the Supreme Court while deciding the
issue regarding the same day sentence of capital sentence, held that the
conviction will not be vitiated, however held that the hearing under
Section 325(2) Cr.P.C., requires the accused and the prosecution, at their

option, be given the meaningful opportunity which in usual course is not
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conditional upon time or dates granted for the same and should be

qualitatively and quantitatively.

93. In the light of Swamy Shraddananda’s Case (Supra) and Nisar
Ramzan Sayyed Case (Supra), Ram Kumar and others, Chhannu Lal
Verma, Dnyaneshwar Suresh Borkar, Manoharan Case (Supra),
Veerendra Case (Supra), Anand Kindo & Another Case (Supra),
Ravindar Singh Case (Supra), Digambar’s Case (Supra) and Bhaggi @
Bhagirah @ Naran’s Case (Supra) and the provisions of Section 302 of
IPC as well as Section 5G/6 of POCSO Act, we find that the sentence of
capital punishment be commuted to life imprisonment as the trial Court
while awarding death sentence has not recorded any mitigating
circumstances in the instant case. The Trial Court has not recorded any
specific finding that it is an exceptional case to award death sentence.

However, we find the following mitigating circumstances from the record.

(i) The accused appellants have no criminal history and have their

families in support.

(1)) The accused-appellants are aged about 24 years as per statement
under Section 313 Cr.P.C. and one is facing health problems., therefore,
the possibility of reformation and rehabilitation of the appellants in the
society cannot be ruled out as the Trial Court has not recorded any finding
that awarding severest punishment is the only possibility in the present

case.

(i11) The Trial Court has also not recorded any finding that accused can

be a menace to the society before awarding capital punishment.

(iv) The Trial Court has not recorded any aggravating circumstances
against the appellants which can over weigh the mitigating circumstances

especially, when the appellants have no criminal history.
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(v) In view of Navas alias Mulanvas Case (Supra), there should be
exceptional circumstances warranting imposition of excess death penalty

which cannot be reversed.

(vi) Lastly, the trial court has also not recorded any finding as to how
the present case is rarest of the rare case even though the accused has

committed the gravest offence.

94. In the light of the judgment of Supreme Court (supra), there is no
aggravating circumstances as the Trial Court has not recorded any
satisfaction that in case the life imprisonment awarded to the accused
persons, there will be a security threat to the society as the accused

persons have no criminal history.

95. Therefore, we are of the opinion that the capital punishment
awarded to the appellants should be commuted to life imprisonment for a
fixed term of 25 years without any remission. The order of sentence qua

the fine 1s upheld with the aforesaid modification.

96. With the aforesaid modification, the appeals qua conviction are
dismissed. However, the appeals qua sentence are partly allowed and the

sentence i1s modified accordingly.

97. The accused appellant are in jail. They will undergo the remaining

sentence in accordance with law.
98. Record and proceedings be sent back to the Trial Court forthwith.

Order Date :- 4.10.2024
S.K.S/Mohini/DKS/Mukesh.
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