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1. This Appeal under Section 19 of the Family Courts Act, 1984 arises out
of the judgment and order dated 18.03.2024 passed by the Additional
Principal Judge, Family Court No. 4, Ghaziabad in Misc. Case No. 15/2021
under section 25 of the Guardians and Wards Act, 1890 (Smt. Chetna
Goswami versus Dheeraj).

2. The grievance of the appellant is that the learned Court below, vide
impugned order dated 18.03.2024, has rejected his application filed under
Order VII Rule 11 of the Code of Civil Procedure, 1908.

3. The relevant facts of the case, in brief, are that the respondent, Smt.
Chetna Goswami filed a petition having Case No. 15 of 2021 under section
25 of the Guardians and Wards Act, 1890, before the learned Family Court
at Ghaziabad seeking custody of her child, namely, having date
of birth as 18.08.2013.

4. The case of the appellant as narrated in the writ petition is that after
coming to know about the case through Court Notice published on
22.10.2021 in the newspaper ‘Rastriya Sahara’, he preferred an application
under Order VII Rule 11 read with Section 151 of the Code of Civil
Procedure, 1908, in Case No. 15 of 2021 pending before the Court of
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Additional Principal Judge, Family Court No. 4, Ghaziabad, inter alia,
praying for the dismissal of the aforesaid case filed by the respondent under
Section 25 of the Guardians and Wards Act, 1890. The ground taken by the
Appellant in the said application filed under Order VII Rule 11 of the Code
of Civil Procedure, 1908 was that Family Court at Ghaziabad lacks
territorial jurisdiction to entertain the said case, as the minor is currently
studying at K.M. Public School (Senior Secondary), Bhiwani, Haryana.

5. The learned Court below on the basis of the averments made in the
application under Order VII Rule 11 of the Code of Civil Procedure, 1908,
passed a detailed order dated 18.03.2024 whereby the application filed by
the appellant was rejected. For a ready reference, extract of the said order
dated 18.03.2024 passed by the Additional Principal Judge, Family Court,
Court No. 4, Ghaziabad is being reproduced below:

“6- GFIGe & 3qcTiar d ¥UE & 3 qreft d1 3R & qega arg faué
& 13og Scrfa T 25 TS J18¥ vae gvga arg [3uel & faog
STIT GRT 25 T TS Vae Tegd ¥ 379 FIG1AT g7 o &1
sifaver 1ausht & gerav arefH @ 18 S & Sigaly 8 Avg 1T
YT 81 gFIgeA! & SraetiaT | ¥uF & 135 fausft @ werrd gar aare wo
o133, GAgFR, QFev-23 o7 BT, F99 Tiaaeie &) [yl
FINT TF1geA! 5 SIfEeT 39T 3ITEIR BT @ BRITFIG & 3idciieT o I8
& 15 GwerT TTE gaT Sius MiGaTETe 8 o fageft s T8 v
&1 grefar g7 27 9 & e & 39l 1 I8 e 8 15 adHT 3 Iy
g7 fAar, gRaror g farer T8 @v veT & 7 fausft a1 st gar
fart s & g ggef7 3 397 Brrorid 36 T2 ar T 36/ 5
gTI@eT 15T &1 Ik PrIoTIT & 3faciieT & I8 ¥q¥ §iaT & 1 fAqr,
gRamoT & fageft @1 gar svers & Sefe 9WdT ¥ gar oS
mforarEre 7 &

7- Section 9(1) Guardians and Wards Act, 1890 deals with Court
having jurisdiction to entertain application. It confers that if the
application with respect to the guardianship of the person of the
minor, it shall be made to the District Court having jurisdiction in the
place where the minor ordinarily resides.

8- G FTAET & 79T & [ =Ry dt @F1femar sl T1gierT &
Tors [Harg & & AeRa st 7 37 T & FrT Te =grreftor
GRT IvgT 1% &9 Jfoivey v 13usfl @l T 9y & =i areka
TISIAT BT TTE gaT 3G fAaT BT T8 GaT 8, 5 779 MiaIrare &7
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& ford Syager & ot ava 81 TIEIT &l UeTs & T & dal
FT8Y TS a7 §RITIT & STy ST I Sas TS a1 & 9 H BIg
Aol g &l gsar & fausft & 3imeny 7 T o 36 /2 F o gar
3verTg & a5 81 GINT 25 Mg U ared UFe @ HrefT 9T @
FNGRYT & =TT &1 I8 &7 & 13 &2 T a7 fareias gy gRiad
8 T DI FTP YeTlg & 1oy FTH U& 81 ST9% TSIEIE @& TRIR
~IRIIeTT I ST JUIGIY G¥ GIRG v T &FTEPR & &1

9- JWRIH GHYU @997 @ STER G% J8 55y [Rdbadl &§ & §9
I @l TG a1G & GAaIg BT SFNGPN §1HeT & a Tegd qrar
1G9 7 47 11 AfdeT Tiabar Fiedr @ Fifaer 4 qifed 78] weT o
DT § T ASFIR TefAT G 27 4 =i el 7 g 11 fafder
TIAT GledT AR 35 oI e &1

R

fageft @1 Frefar g7 27 7 i RS 7 A7 11 fAfder Fiabar dfaar
e 15 ST 81

GG aTedt TaTE HTfAT UF 26 T STqISEIa/aqd! fa i 30-04-2024
oI 9o 8ly”

6. Being aggrieved by the aforesaid order dated 18.03.2024, the appellant
preferred the instant appeal. While pressing the appeal, the learned Counsel
for the appellant most emphatically argued that the learned Court below,
without taking into consideration the fact that when on 25.10.2023, the
application under Order VII Rule 11 read with Section 151 of the Code of
Civil Procedure, 1908 was filed raising the question of territorial
jurisdiction on account of the fact that the child lives in Bhiwani, Haryana
and is receiving his education there. As such, petition under section 25 of
the Guardians and Wards Act,1890 could not be filed or entertained in the
Court having its jurisdiction at Ghaziabad.

7. It has further been pleaded that on 18.03.2024, the learned Family Court
has dismissed the application filed under Order 7 Rule 11 of the Code of
Civil Procedure, 1908 on the ground that the jurisdiction for filing the Case
shall be ascertained from the permanent residence, which does not mean
permanent address of the ward. The appellant has further submitted that the

Family Court has misinterpreted the provisions of Section 9 (1) of the
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Guardians and Wards Act, 1890 and has misconstrued the expression
“where the minor ordinarily resides”. It has further been submitted that the
question vested in the expression “where the minor ordinarily resides” is a
mixed question of fact and law and the same cannot be answered without
holding enquiry into the factual aspect of the controversy.

8. Heard Sri Satyendra Narain Singh, learned counsel for the appellant and
perused the material available on record.

9. The question that has culled out for consideration in the instant appeal is
whether the learned court below has committed any illegality while
deciding the application under Order VII Rule 11 of the of the Code of Civil
Procedure, 1908 by interpreting the provisions of Section 9 of the
Guardians and Wards Act, 1890.

10. For the better appreciation of the case, Section 9 of the Guardians and

Wards Act, 1890 is being reproduced below:

“9. Court having jurisdiction to entertain application

(1) If the application is with respect to the guardianship of the person
of the minor, it shall be made to the District Court having
Jurisdiction in the place where the minor ordinarily resides.

(2) If the application is with respect to the guardianship of the
property of the minor, it may be made either to the District Court
having jurisdiction in the place where the minor ordinarily resides or
to a District Court having jurisdiction in a place where he has
property.

(3) If an application with respect to the guardianship of the property
of a minor is made to a District Court other than that having
Jurisdiction in the place where the minor ordinarily resides, the Court
may return the application if in its opinion the application would be
disposed of more justly or conveniently by any other District Court
having jurisdiction.”

11. From a bare reading of section 9 of the Guardians and Wards Act, 1890,
it is evident that sub-section (1) of Section 9 identifies the Court competent
to pass an order for the custody of the minor. Sub-sections (2) and (3)
thereof deal with Courts that can be approached for guardianship of the

property owned by the minor.



VERDICTUM.IN

12. For determining the territorial jurisdiction of the Court under section 9
of the Guardians and Wards Act, 1890, the expression “where the minor
ordinarily resides” is the pivotal point for consideration. The said
expression has been used in different contexts and has often come up for
interpretation before the courts of law. While reading the said expression
“where the minor ordinarily resides”, it is imperative to see whether the
minor is ordinarily residing at a given place? This is primarily a question of
intention which, in turn, is a question of fact. It may at best be a mixed
question of law and fact but unless jurisdictional facts are admitted, it can
never be a pure question of law, capable of being answered without any
enquiry into the factual aspects of the controversy.

13. While explaining the expression “where the minor ordinarily resides”,
the Hon'ble Supreme Court in the case of Jagdish Chandra Gupta versus Dr.
Ku. Vimla Gupta, reported in AIR 2003 All 317, has been pleased to hold as

under:

“19. The expression ordinarily resides and residing at the time of the
application are not synonymous and stipulate difterent situations
which are not inter-changeable. The place where the minor
ordinarily resides indicates a place where the minor is expected to
reside but for the special circumstances. It excludes places to which
the minor may be removed) at or about the time of the filing of the
application for the enforcement of the guardianship and custody of
the minor. The place has to be determined by finding out as to
whether the minor was ordinarily residing and where such residence
would have continued but for the recent removal of the minor to
different place.”

14. Further, in the case of Manish Sehgal versus Meenu Sehgal reported in
(2013) 202 DLT 87, rendered by the High Court of Delhi and affirmed by
the Hon’ble Supreme Court of India vide its order dated 30.01.2014 in
Manish Sehgal versus Meenu Sehgal, S.L.P. (Civil) No(s). 1590-1590 of
2014; it has been held as follows:

“l6. It 1s settled law that the place of residence at the time of the
filing of the application under the Act does not help to ascertain
whether a particular court has jurisdiction to entertain the
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proceedings or not. The moving of minors from one place to another
and consequently from one jurisdiction to another does not help the
party who raises the plea of jurisdiction. The main question i.e.
whether the minors were ordinarily residing in any particular place
has to be primarily decided on the facts of the particular case.

17. In view of the abovesaid facts and circumstances as explained
earlier, I am of the view that the impugned order cannot be interfered
with. In view of facts stated in the petition, it is clear that the place
where the children have gone to study cannot be presumed to be
place of their ordinary residence.”

15. In the case of Ruchi Majoo versus Sanjeev Majoo reported in (2011) 6
SCC 479, the Hon’ble Apex Court has examined the purpose of the
expression “ordinarily resident” appearing in section 9 (1) of the Guardians

and Wards Act, 1890 and observed as under:

“26. ... We may before doing so examine the true purpose of the
expression “ordinarily resident” appearing in Section 9(1). This
expression has been used in different contexts and statutes and has
often come up for interpretation. Since liberal interpretation is the
first and the foremost rule of interpretation it would be useful to
understand the literal meaning of the two words that comprise the
expression. The word “ordinary” has been defined by Black's Law
Dictionary as follows:

“Ordinary (adj.).—Regular; usual; normal;, common; often
recurring; according to established order; settled;, customary;
reasonable; not characterised by peculiar or unusual circumstances;
belonging to, exercised by, or characteristic of, the normal or
average individual.”

The word “reside” has been explained similarly as under:

“Reside.—Live, dwell, abide, sojourn, stay, remain, lodge.
(Western-Knapp Engg. Co. v. Gilbank [129 F 2d 135 (CCA 9th Cir
1942)], F 2d at p. 136.) To settle oneself or a thing in a place, to be
stationed, to remain or stay, to dwell permanently or continuously, to
have a settled abode for a time, to have one's residence or domicile;
specifically, to be in residence, to have an abiding place, to be
present as an element, to inhere as a quality, to be vested as a right.
(Bowden v. Jensen [359 SW 2d 343 (Mo Banc 1962)] , SW 2d at p.
349.)”

16. The Webster's Dictionary also gives the word “reside” a similar meaning,

which may be gainfully extracted as follows:
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“I. To dwell for a considerable time; to make one's home; live. 2. To
exist as an attribute or quality with in. 3. To be vested: with in.”

17. In the case of Jagir Kaur versus Jaswant Singh reported in AIR 1963 SC
1521 : (1963) 2 Cri LJ 413, the Hon’ble Apex Court while dealing with a
case under Section 488 of the Code of Criminal Procedure, 1973 and the
question of jurisdiction of the court to entertain a petition for maintenance.
The Court noticed a near unanimity of opinion as to what is meant by the use
of the word “resides” appearing in the said provision and held that “resides”
implies something more than a flying visit to, or casual stay at a particular
place. The legal position was summed up in the following words: (AIR p.

1524, para 8)

“8. ... Having regard to the object sought to be achieved, the
meaning implicit in the words used, and the construction placed by
decided cases thereon, we would define the word ‘resides’ thus: a
person resides in a place if he through choice makes it his abode
permanently or even temporarily; whether a person has chosen to
make a particular place his abode depends upon the facts of each
case.”

18. Further, in the case of Prashant Chanana versus Mrs. Seema alias Priya,
reported in AIR 2010 P&H 99, it has been observed that Section 9 (1)
makes it clear that it is the ordinary place of residence of the minor which
determines the jurisdiction of a particular Court to entertain an application
for guardianship of the minor. Such jurisdiction cannot be taken away by

temporary residence elsewhere at the date of presentation of the challan.

19. Thus, a bare perusal of section 9 (1) of the Guardians and Wards Act,
1890 makes it apparent that it is the ordinary place of residence of minor
which determines the jurisdiction of the Court for entertaining an
application for guardianship of the minor. Such jurisdiction cannot be taken
away by temporary residence elsewhere on the date of presentation of the
petition. The fact that the minor is found actually residing at the place when
the application for the guardianship of the minor is made does not

determine the jurisdiction of the Court.
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20. Coming to the factual matrix of the case, it would be apt to refer to the
pleadings made in the application as preferred by the applicant under Order
7 Rule 11 of the Code of Civil Procedure, 1908 before the Court below. In
Paragraph 4 of affidavit filed in support of application under Order VII Rule
11 of the Code of Civil Procedure, 1908, the appellant has deposed that the
minor is currently residing at House No. 2644, Sector 13, Bhiwani, Haryana
for the purpose of pursuing his studies at K.M. Public School (Senior
Secondary), Bhiwani, Haryana. Further, in Paragraph No. 5 of the said
affidavit, the appellant has stated that the minor is presently residing at
House No. 2644, Sector 13, Bhiwani, Haryana and was residing at the same
place on the date of filing of the said case. He has further stated that since
the minor is not residing within the territorial jurisdiction of the Family
Court at Ghaziabad, the respondents/plaintiff has no cause of action against
him and the learned Family Court at Ghaziabad has no jurisdiction to
entertain the said case.

22. Furthermore, the appellant has also mentioned in Paragraph 3 of the
application filed under Order VII Rule 11 of the Code of Civil Procedure,
1908, that the minor is presently residing at House No. 2644, Sector 13,
Bhiwani, Haryana for the purpose of education. For a better appreciation of

the case, Paragraph 3 of the said application is reproduced hereinbelow:
“3, I8 & FCY P AT  FoUHo Glecids ¥oeT HAIY Haree!
fRer R & 3791 Yerg PRT & [t HbH 70-2644. HFer-3
fAar eRerr % [3usll & 9re Year &1 iR b 70-2644 Haew
13 far! R & & FiaiaT foer ur @ foldl 379+ ¥heT H 37T
ST 8/ (emphasis supplied)

23. From the description of address of the appellant/defendant as mentioned
in the affidavit filed in support of the application under Order VII Rule 11
of the Code of Civil Procedure, 1908, it is evident that House No. 2644,
Sector-3, Bhiwani, Haryana is his current address while he mentioned his
address as G-133, Sanjay Nagar, Sector-23, Police Station Kavi Nagar,
District Ghaziabad. The relevant portion of the affidavit is being extracted

below:
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“orgerTA SR F LIRS GF S SHPIeT 31 d¥Ig 35 at [Aard] Sfl-
133 GogTIR daev-23, o7 BETR Serr MSATEE 3Tv 5T
81T _[Aard] T 70-2644 Haew-13, [Mar sRamm =1 g
8" (emphasis supplied)

24. Moreover, from a perusal of the pleadings, it is crystallised that the
appellant himself has admitted that Master Kunj is currently residing at
House No- 2644 Sector-13, Bihwani, Haryana for the purpose of pursuing
his Education at K.M. Public School (Senior Secondary) along with him.

25. Be that as it may, it is noteworthy that the question of jurisdiction has
been challenged by the appellant by way of filing of an application under
Order VII Rule 11 of the Code of Civil Procedure, 1908 which provides for
rejection of plaint under certain specified conditions. Rule 11 of Order VII

of the Code of Civil Procedure, 1908 is extracted below:

“l1. Rejection of plaint. -
The plaint shall be rejected in the following cases:-
(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the plaintiff, on
being required by the Court to correct the valuation within a time to
be fixed by the Court, fails to do so;

(c) where the relief claimed is properly valued, but the plaint is
returned upon paper insufficiently stamped, and the plaintitt, on
being required by the Court to supply the requisite stamp-paper
within a time to be fixed by the Court, fails to do so;

(d) where the suit appears from the statement in the plaint to be
barred by any law:

(e) where it is not tiled in duplicate
(1) where the plaintitf fails to comply with the provisions of rule 9

Provided that the time fixed by the Court for the correction of the
valuation or supplying of the requisite stamp-paper shall not be
extended unless the Court, for reasons to be recorded, is satistied
that the plaintift was prevented by any cause of an exceptional
nature form correcting the valuation or supplying the requisite
stamp-paper , as the case may be, within the time tixed by the Court
and that refusal to extend such time would cause grave injustice to
the plaintift.”
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26. In the case of Kamla and others versus KT Eshwara Sa and others,
reported in (2008) 12 SCC 661, the Hon’ble Supreme Court has been

pleased to observe as under:

“21. Order 7 Rule 11(d) of the Code has limited application. It must
be shown that the suit is barred under any law. Such a conclusion
must be drawn from the averments made in the plaint. Different
clauses in Order 7 Rule 11, in our opinion, should not be mixed up.
Whereas in a given case, an application for rejection of the plaint
may be filed on more than one ground specified in various sub-
clauses thereof, a clear finding to that effect must be arrived at.
What would be relevant for invoking clause (d) of Order 7 Rule 11
of the Code are the averments made in the plaint. For that purpose,
there cannot be any addition or subtraction. Absence of jurisdiction
on the part of a court can be invoked at different stages and under
different provisions of the Code. Order 7 Rule 11 of the Code is
one, Order 14 Rule 2 is another.

22. For the purpose of invoking Order 7 Rule 11(d) of the Code, no
amount of evidence can be looked into. The issues on merit of the
matter which may arise between the parties would not be within the
realm of the court at that stage. All issues shall not be the subject-
matter of an order under the said provision.”

27. 1t is settled law that for invoking clause (d) of Order VII Rule 11 of the
Code of Civil Procedure, 1908, only the averments made in the plaint would
be relevant and thus, for this purpose, there cannot be any addition of
subtraction. The issue of merits of the matter would not be within the realm
of the court as the court at that stage will not consider any evidence or enter
a disputed question of fact or law. While dealing with the application under
Order 7, Rule 11 of the Civil Procedure Code, 1908, the averments made in
the plaint alone are to be seen. It is also trite that jurisdiction is a mixed
question of law and fact, and a plaint should not ordinarily be rejected on
the ground of jurisdiction, without framing a distinct issue and taking
evidence.

28. In the case of Saleem Bhai and Others versus State of Maharashta and
Others, reported in (2003) 1 SCC 557, the Hon’ble Supreme Court held that
the averments in the plaint are germane and the relevant facts which need to

be looked into for deciding an application under Order VII Rule 11 of the

10
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Civil Procedure Code, 1908 are the averments in the plaint. For a ready

reference, Paragraph 9 and 10 of the said judgment is quoted hereinbelow,

“9. A perusal of Order VII Rule 11 C.P.C. makes it clear that the
relevant facts which need to be looked into for deciding an

application thereunder are the averments in the plaint. The trial court
can exercise the power under Order VII Rule 11 C.P.C. at any stage
of the suit-before registering the plaint or after issuing summons to
the defendant at any time before the conclusion of the trial. For the
purposes of deciding an application under clauses (a) and (d) of Rule
11 of Order VII C.PC. the averments in the plaint are germane; the
pleas taken by the defendant in the written statement would be wholly
irrelevant at that stage, therefore, a direction to file the written
statement without deciding the application under Order VII Rule 11

C.P.C. cannot but be procedural irregularity touching the exercise of
jurisdiction by the trial court. The order, therefore, sufters from non-
exercising of the jurisdiction vested in the court as well as procedural
irregularity. The High Court, however, did not advert to these aspects.

10. We are, therefore, of the view that for the aforementioned
reasons, the common order under challenge is liable to be set aside
and we, accordingly, do so. We remit the cases to the trial court for
deciding the application under Order VII Rule 11 C.P.C. on the basis
of the averments in the plaint, after affording an opportunity of being
heard to the parties in accordance with law.”

29. The Hon’ble Supreme Court in the case of Srihari Hanumandas Totala
versus Hemant Vithal Kamat and Others reported in (2021) 9 SCC 99, has
been pleased to deal the scope of Order VII Rule 11 of the Code of Civil

Procedure, 1908 and has laid down as under:

“24. In a more recent decision of this Court in Shakti Bhog Food
Industries Ltd. v. Central Bank of India and Another, a three Judge
bench of this Court, speaking though Justice AM Khanwilkar, was
dealing with the rejection of a plaint under Order 7 Rule 11 by the
Trial Court, on the ground that it was barred by limitation. The Court
referred to the earlier decisions including in Saleem Bhai v. State of
Maharashtra, Church of Christ Charitable Trust (supra), and observed
that: (Church of Christ Charitable Trust case, SCC p. 714, para 11)
“I1..... It is clear that in order to consider Order 7 Rule 11, the
court has to look into the averments in the plaint and the same
can be exercised by the trial court at any stage of the suit. It is
also clear that the averments in the written statement are
immaterial and it is the duty of the Court to scrutinize the
averments/pleas in the plaint. In other words, what needs to be
looked into indeciding such an application are the averments in

11
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the plaint. At that stage, the pleas taken by the defendant in the
written statement are wholly irrelevant and the matter is to be
decided only on the plaint averment. These principles have been
reiterated in Raptakos Brett & Co. Ltd. v. Ganesh Property,
(1998) 7 SCC 184 and Mayar (HK.) Ltd. v. Vessel M.V.
Fortune Express, (2006) 3 SCC 100.”
25. On a perusal of the above authorities, the guiding principles for
deciding an application under Order 7 Rule 11(d) can be summarized
as follows:
25.1. To reject a plaint on the ground that the suit is barred by any
law, only the averments in the plaint will have to be referred to;
25.2. The defense made by the defendant in the suit must not be
considered while deciding the merits of the application;
25.3. To determine whether a suit is barred by res judicata, it is
necessary that (i) the ‘previous suit’ is decided, (ii) the issues in the
subsequent suit were directly and substantially in issue in the former
suit; (iii) the former suit was between the same parties or parties
through whom they claim, litigating under the same title; and (iv) that
these issues were adjudicated and finally decided by a court
competent to try the subsequent suit; and
25.4. Since an adjudication of the plea of res judicata requires
consideration of the pleadings, issues and decision in the ‘previous
suit’, such a plea will be beyond the scope of Order 7 Rule 11 (d),
where only the statements in the plaint will have to be perused.”

30. The question whether the minor is ordinarily residing at a given place is
primarily a question of fact which cannot be decided without an enquiry
into the factual aspects of the case. Moreover, the residence by volition or
by compulsion within the territorial jurisdiction of the Court cannot be
treated as place of ordinary residence. The words “ordinarily resides” are
not identical and cannot have the same meaning as residence at the time of
filing of the application for grant of custody. The purpose of using the
expressions “where the minor ordinarily resides” is perhaps to avoid the
mischief that minor may be forcibly removed to a distant place, but still the
application for minor's custody could be filed within the jurisdiction of the
Court from whose jurisdiction he had been removed or in other words
where the minor would have continued to remain but for his removal.

31. In the case of Ruchi Majoo versus Sanjeev Majoo reported in (2011) 6
SCC 479, the Hon’ble Supreme Court while considering section 9(1) of the
Guardians and Wards Act, 1890 has held that solitary test for determining

12
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the jurisdiction of the Court under section 9 Guardians and Wards Act, 1890
is ordinary residence of the minor. The expression used in section 9 (1) is
“where the minor ordinarily resides”. Whether the minor is ordinarily
residing at a given place is primarily a question of intention which in turn is

a question of fact. It may at best be mixed question of law and fact. It has

further been held that unless jurisdictional facts are admitted, the question
“where the minor ordinarily resides” can never be pure question of law,

capable of being answered without an enquiry into the factual aspects of the

controversy. (emphasis supplied)

32. In the instant case, the factum of ‘ordinary residence’ of the minor is a
disputed question of fact and thus, the question whether the Court at
Ghaziabad has territorial jurisdiction to entertain the petition under Section
25 of the Guardians and Wards Act, 1890 is a mixed question of law and
fact. The aforesaid question cannot be determined without holding an
enquiry into the factual aspects of the controversy and without framing a
distinctive issue in this regard. The scope of scrutiny at the stage of
consideration of an application under Order VII, Rule 11 of Civil Procedure
Code 1908 is confined only to the averments made in the petition. Thus, the
question whether the Court has territorial jurisdiction being mixed question
of law and fact cannot be decided by way of an application under Order VII,
Rule 11 of the Civil Procedure Code, 1908.

33. In view of the deliberations made in preceeding paragraphs and also the
factual matrix of the case, this court is of the considered opinion that the
learned Court below has rightly rejected the application filed by the
appellant-defendant under Order VII Rule 11 of the Civil Procedure Code,
1908. The present Appeal does not call for any interference by this Court.
Accordingly, the same is dismissed, being devoid of merits.

34. However, it is made clear that this Court has not expressed any opinion
on the merits of the case and the observations in the present judgment are
only for the purpose of deciding the present appeal and will have no bearing

on the adjudication of the case and/or any other related proceedings. It is

13
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further provided that while deciding the issue of its’ territorial jurisdiction,
the learned Court below shall not, in any manner, be influenced by the
finding recorded by it on the subject regarding the place of residence in the
impugned order dated 18.03.2024 and shall decide the same on merit,

strictly in accordance with law.

Order Date :- 15.05.2024
Abhishek Gupta
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