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Case :- CRIMINAL APPEAL No. - 10182 of 2022

Appellant :- Awadesh Chaturvedi

Respondent :- State of U.P.

Counsel for Appellant :- Padmaker Pandey

Counsel for Respondent :- Deepankar Shukla,G.A.,Pradeep Kumar
Mishra,Sangam Lal Kesharwani,Tanzeel Ahmad

with
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Appellant :- Manisha Makheeja
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Tandon,Sr. Advocate
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with

Case :- CRIMINAL APPEAL U/S 372 CR.P.C. No. - 121 0f 2023
Appellant :- Shankar Lal Nagdev

Respondent :- State Of U.P. And 3 Others

Counsel for Appellant :- Deepankar Shukla,Pradeep Kumar
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Hon'ble Arvind Singh Sangwan.J.
Hon'ble Mohd. Azhar Husain Idrisi,J.

(Per Hon'ble Arvind Singh Sangwan.J.)

1. These appeals have been filed challenging the judgment of
conviction dated 20.10.2022 and order of sentence dated 21.10.2022
passed by Additional Sessions Judge, Court No.l, Kanpur Nagar in
Sessions Trial No. 36 of 2015, arising out of Case Crime No. 151 of 2014
and in Sessions Trial No. 37 of 2015, arising out of Case Crime No. 155
of 2014, P.S.- Swaroop Nagar, District- Kanpur Nagar vide which the
learned Sessions Judge has convicted and sentenced the appellants as

under:;

Convicte Name of Accused Sentence Fine Default
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d under Sentenc
Section e
Section  |Piyush Shyamdasani, Life Rs.20,000/- |6
302/120B |Manisha Makheeja, Ashish| Imprisonm |each Months
Kashyap, Awadhesh|ent SI
IPC Chaturvedi, Renu (@)
Akhilesh Kanaujiya, Sonu
Kashyap
201/120B |Piyush Shyamdasani, 3 years RI [Rs.5000/- |2
IPC Manisha Makheeja, Ashish each months
Kashyap, Awadhesh SI
Chaturvedi, Renu @
Akhilesh Kanaujiya, Sonu
Kashyap
364/120B |Piyush Shyamdasani,| 10  Years{Rs.10,000/- |3
IPC Ashish Kashyap,|RI each Months
Awadhesh Chaturvedi, SI
Renu @ Akhilesh|
Kanaujiya, Sonu Kashyap
203 IPC |Piyush Shyamdasani, One yearlRs.1000/- |One
Imprisonm month
ent SI
404 IPC |Awadhesh Chaturvedi|02  YearsRs.5000/- |Two
Renu @ Akhilesh| RI each months
Kanaujiya, Sonu Kashyap SI
4/25  offRenu @ Akhilesh 01 yearlRs. 1,000 |Two
Arms Act |Kanaujiya and  Sonu/imprisonm months
Kashyap ent SI
2. Heard Sri G.S. Chaturvedi, learned Senior Advocate as well as Sri

V.P. Srivastava, learned Senior Advocate for the appellants and Sri Vinay
Saran, learned Senior Advocate assisted by Sri Pradeep Kumar Mishra,
learned counsel for the informant in all connected appeals and the learned

AGA for the State.
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3. Brief facts of the prosecution cases are that on 28.7.2014, Piyush
Shyamdasani, filed a written complaint to the Police Station- Swaroop

Nagar, District- Kanpur Nagar. This complaint reads as under:

"JaT H AEAT HEFET FERY AIN HEAYY FAIR Helgd H Oy
GIHCHIAT G A A YPrI FIH (Plo Hel) fAardr 117/H-1/189
Pandu Nagar, (®Te Be]) fasdiar 27.7.14 @l 3T Tl AL FIdT (@ro
Be) GEAT & I TS Fo U.P 78 BR (FTe Hel) UPIS H gIcel aiI=al
fr 318 ot A3 G I@ET N g7 gy S 6 o, b GHT ST TT
11.30 PM g3 3R gt & FIAT TR Al Grglabel FAR pel 7/8 &AloT
IHA & PFGH G197 & AAAYR I3 G737 T IR AN TSt a7 Bl
ARY TS & AR, A R axa ¥ A G AR die Y Fk st
& qiex fIRT faar d&r ¥ & TEr H d6 #W fGaH Tw egfar TmEr
TATB Sy HIIT I3, [ # FI gedt t ddr o, 3Wih H & & alar
gt oo o, AT ST AAAYL B GG TSN S HT T 3, A1
T AT & 6T g1 FNF Ruie forgey 3raeqes ardfaret axa &
pur B e go HIASH Ay, AW oz gardr g7 At 3H garer
QITHGHTA Mob. 9956353535 [Aardt 117/H-1/187 GIUg AIR Tl -
FIPIGd fadldp- 28.7.14 o1@d HfHad GIER [Hardl- [@fder &z Jir
CId] Mob. 9956037000.

go C/C 1632 He¥ T=g g4
YTAT- FTHY AR
Jdelq- pledys i

faro- 28/7/14”

4. The police came in action and on the basis of the mobile phone
location of victim- Jyoti, wife of the informant, reached the place, where
she was found in a critically injured condition inside a Honda Accord Car.
She was taken to hospital and on way she succumbed to the injuries and

was declared brought dead.

5. During the investigation, a team of six of Investigating Officers was
constituted and on the basis of the call details of the informant as well as
the victim, the police started investigation. It was found that the last call
was made to victim by the informant on her mobile phone for a few
seconds and before that the victim herself made a call to PW-7- Monika

Ashudani, who was the paternal aunt (Bua) of the deceased. Later on,
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during investigation, the police found that there is sufficient evidence
against Piyush Shyamdasani, who is the husband of the victim, therefore,
arrested him and thereafter, based on his disclosure statement four other
accused persons, namely, Awadhesh Chaturvedi, Renu (@ Akhilesh
Kanaujiya, Ashish Kashyap and Sonu Kashyap were arrested. Later on,
the police found evidence worth arrest against accused- Manisha
Makheeja and she was also arrested. The police collected the post-mortem
report of the victim and thereafter, on the basis of the confessional
statements made by the aforesaid accused, certain recoveries of articles,
1.e. blood stained handkerchief and blood stained clothes belonging to the
victims, were effected. Similarly, the weapon of offence i.e. four knives

were also recovered which were sent for forensic examination.

6. On completion of investigation, the charge-sheet was presented and
the trial court framed the charges against all the accused persons under
Sections 364, 302, 201, 120B, 404, 34, 203, 202 I.P.C and Section 4/25 of
Arms Act.

7. It is worth noticing that the bail applications of accused- Piyush
Shyamadasani, Renu @ Akhilesh Kanaujiya, Sonu Kashyap, was rejected
vide order dated 17.8.2023 by this Court, however, the bail applications of
Manisha Makheeja, Awadhesh Chaturvedi and Ashish Kashyap were
allowed vide order dated 2.2.2023.

8. Piyush Shyamdasani filed Special Leave to Appeal (Crl.) No(s).
12641 of 2023, which was dismissed as withdrawn vide order dated
20.2.2024.

0. The present appeals are filed against the impugned judgment as

stated above.

10. The informant has also filed Criminal Appeals No.121 of 2023
(Shankar Lal Nagdev vs. State of U.P.) under Section 372 of Cr.P.C.
challenging the acquittal of accused- Mukesh Shyamdasani, Kamlesh

Shyamdasani, and Smt. Poonam Shyamdasani.
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11.  For the sake of brevity, all the accused-appellants are referred to as

per the memo of judgment of the Trial Court as under:

A-1 Piyush Shyamdasani

A-2 Manisha Makheeja

A-3 Awadhesh Chaturvedi

A-4 Renu @ Akhilesh Kanaujiya

A-5 Sonu Kashyap

A-6 Ashish Kashyap

12.  All the accused persons did not plead guilty and claimed the trial.

13.  The trial court recorded as much as 37 prosecution witnesses which
are referred to in three categories i.e. witnesses of facts, the Investigating

Officers and the witnesses who gave technical expert evidence.

A. The witnesses of facts are read as under:

1. [PW-1 Rajesh @ Raja Nagdev, uncle of deceased- Jyoti
2. |PW-2 Vishesh Nagdev, brother of deceased- Jyoti
3. |PW-3 Smt. Maya Devi @ Kanchan Nagdev- mother of

deceased- Jyoti

4. |PW-4 Hitesh Nagdev, elder brother of deceased- Jyoti
5. |PW-5 Triveni Shankar Dixit, Astrologer

6. |PW-6 Shankar Nagdev, father of deceased- Jyoti

7. |PW-7 Monika Ashudani, bua of deceased- Jyoti

8. |PW-8 Sanjay Khan, waiter at Varanda Restaurant

B. The Investigating Officers are read as under:

1. |PW-9 Const. Mahesh Chandra Dube
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2. |PW-10 Const. Shri Narayan

3. |PW-11 SI Bholendra Chaturvedi

4. PW-12 SI Rajesh Kumar Shukla

5. |PW-13 SI Smt. Poonam Awasthi

6. |[PW-14 Abhinav Poddar

7. |PW-15 SI Harishankar Mishra

8. |PW-16 SI Jitendra Mohan Singh

9. |PW-18 SI Akhilesh Kumar Gaud

10. [PW-23 SI Shashibhushan Mishra

11. |PW-26 SI Dharm Prakash Shukla

12. [ PW-27 SI Gopi Chandra Yadav

13. [PW-29 Const. Kulbhushan Singh

14. [PW-30 Inspector Rajeev Dwivedi

15. |PW-31 Sub Inspector Reena Gautam

16. [ PW-32 Const. Karan Kumar Singh

17. |[PW-34 Inspector Shiv Kumar Singh Rathaur
18. [PW-35 Const. Om Prakash

19. [PW-36 Head Constable, Brij Kishore Dixit
20. \PW-37 Sub Inspector- Ram Prakash

21. |[CW-2 HCP Tejbahadur Singh

22. |CW-3 Inspector Shiv Kumar Singh Rathor

C. The witnesses who gave technical evidence are read as under:
1. |PW-17 Shubham Poddar, owner of Varanda Restaurant
2. |PW-20 Arvind Srivastava (Nodal Officer Tata Teleservice
Ltd.)
3. |PW-21 Rajeev Singh Sengar (Nodal Officer Bharti Airtel)
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4. |PW-22 Kaushik Ghoshal (Nodal Officer Vodafone)

5. |PW-24 Dr. Praveen Kumar Srivastava, In-charge Forensic

Field Unit, Cantt

6. |PW-25 Vinod Kumar (Sr. Forensic Scientist), In-charge
Forensic Field Uni, Kanpur Nagar

7. |CW-1 Madhu Balasu (Nodal Officer)

14.  PW-1- Rajesh @ Raja Namdev, the real uncle of the deceased stated

as under:

"I facier 19.8.15 &l Trarg IS (@ TSAT A19Igd S/O Fo IHAG
J16d, 3H 47 q§ WIT SR R/O 914/4 AMIR 134, Fqergd J Ty
&1 fapar fob-

A ST FIH GHIAT I AT HAST off, 38PT 8F T ATH Yoir AT
EAR RA=eft gareT H farg & &g d5hr FT J1H deel f&ar Siar & saferd
3T ATH ST w@r) A Oy oA gHidr & FfARw 3ad fAar 3#
epTel, HIAT GeAH, $Ts HBA g =TT BHAN Bl AT § ST FH vep g &’
A Bt 8l

Sif @ faarg PETgY & 28.11.12 ) Oy 931 gardT & e foeg
fa Rars & g3 a1l 53 @ Zog 1 ga=r 27/28 1 T A Far i
g5t Al Heg b AT [Acid & gd I Far g g5t A g3 HAS oy J
HIGIST GT BT @Y TaTT fab A Grar ep} 1918 BT BiT T & 3R 378
PIAY & Ig Gex o7t & fob qorr @ ST dor Ay &7 31qe3or g a3 &/
Ig @R 378 Goool ofle GRT fAelt Y | 39 @R & aig A a A7 Hflar
farely @ & & g3 HT3 e} AIRad @ U Ugdl dgl dgd daf A
HIE T WM Faa ared RiFAG H IS & 37 e F adf arT gars fr
geedl ool T Bl 7T & [ Oy UG g3 &1 W Fed W M g A
geAleler bl It 3% FAYT &1 Bl B ST Bl Feedlenel & 3817 IR
BT O¥ UF &I IR garar fF gy & gear g ag § Jur gor @ s9ifa
g & aoar LC.U & ot &1 g7 a1 gaqsy g9, & d#7g # g 31
ar #He ge: geddlellol @l BId AT Bl JIATBRI & 30187 56 R
3@l garT far SIifa @ gcar g 13 & IR gy dIRTw &1 3¢l aarar
feb §AR 3G @eX gC UST §/ 31U o7 Sieal [Aefeld| gH @l gied
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PBIAGY & [ fAeper gs| H INT G857 H73 U ATGd, AT oA FdAGT H
fAder TAT HIHT BT FST H13 ARTIOT GaIAlAT TAAT & §H ol & a1y g
forT| & S19T IR AT ITPY AT T Fehrel & &R Ulg FAIR Uge| gl
O¥ oIz I AT FTAT b QI SIART BXeh I& T3 oAt §H &I & GgaE W
AT 381 I &T QST §HA SHBT [QRIY BT fob J3t eT5ehl BT Aehel @AT
g1 N 3 R & Fig Iegla F3hr FT AT fo@rar) o aa FrEr A
AT URFH g1 T3] oA GEPR & TUIT §H Al A Gbrer & are
T R Fer fr gy & Aerarsd| 3gla aarar fa gy 38 & &1 &1
EAR GR- GR Feed W ag AL AW & FaX # & 7 76l ag IuA AT F
T Y IET 91/ &F i @ gy & gor ar 38 aarar & g7 glal Long
drive Q¥ ST 3¢ & AF-9R) FleT TZHd W TIA-3HTS T HE TIT H Bl
et 3 g4 Pig FJhlent HMor A G H ARG F 3R AT FoAr M F
ary s B A WK g T A Gle RaE @ der ar FF g G@F
fadtl A gavT g W & far 5 g#e gford & i @t @ )
foraer 38 #iF 3% ¢ Q) sIa A Frevr gy frar gt g @ @
ST ST YT 47| & g favver =t a7 fvar ar ag ga @l

gear & ig 15 fod gd #9135 & N aiq Ha gg oM el AT
HAST FNFG AT 3¢l IAT fab Garr aged pfddrs H &1 H1g Aled & I
fob W gc fQTISeT fobear T oTgepT & 4T fAQY &7 9o & Tgel arell JAT
& &3l & Strong affair & 3HBT FTSHT HT FATH FHAGT & QG I P 12-
01 g5t =ell ST & 3R gag 4-5 a5t dledr &1 goil agd qen=r # & 31
PIS ol fAPIeAar &1 7 g7 o & TF fab I8 G4 FT IR 3T arell
& 38 W Qolr Pl Jollery STl @¥eh d SR Usl Al ehledgy Slepy. 3e7eb
AT RQar & aid &b gel fAdrelar &1 X gAa goir O3 [RIRIAT Aderd
BT O &Fiddid, @ o9t Y g# ga=r A v fEafa sk o ag &1

gear & dleT O Re g A vt & gom & @l o7 arT gt @ off
aur A adt vl A ger & aITHa #r ar 38 aqrr F R [Qg aF
&1 3meT YW & Blad X FANT FT BieT AT AT Gt A 38 3or farar ar
FAAT AL THSFY Ig Fe &t A & STedl P a1 AAT S qier AT
d5F arel e aret & /T Rear e a7 e e 81

gl @ S Hh 3T wedt ot Faft H gom =rar g1 WA woaa
& gH il @l Ig FGF g T b QW & AT & HRUT FISTA TTRY
qolT @ S @ g1 aar &rl"”
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15. In cross-examination, this witness stated that the statement was
recorded by the police on two occasions, firstly on 28.7.2014 and then on

8.8.2014. In cross-examination, this witness stated as under:

"SAe el & @RI 15 fad Ugel AdY dlad H FHA JollehY AW T oir &
FFI= H AT d1 EFHT G317, Hed poyer o Fgt b ot gxiem S & 5T
INT Ggell G417 forar o7 far gear & dda 15 o gd A} 478 & AN aradha
g8 T8l T HAlS FIGE ATl 3egl AT O qarr agd s #H & s
fred A 9T b Aqy qgcd fA918er fobear @1 cfgepT & aor gy & gl &
I8 areft Jepl egaars hr cshl H Strong affair § 3HPT ASBI P ATH
AT &1 FOFE AT P 12 51 TeIr AT & IR g 4-5 g3 ddlear &1 gon
Jgd QRRATAT I 3TPT I3 ol [Hepreicr &1 Y g# ol & a7 fbar fab
&7 e BT FIgR 31 el & 37 UT Yol &l gollehy d S gl ar
FITHAT P g 3% AT fOar & gor [Aeprerar & fox g#7 &lan & gorr o
[AIRIAT Adera aidhiad & &9 Tg Tid Ha glam St gars o gfa F&r
fordt @t 3ahr asig Fgh aar dwar Fife A fadaes @ ferad @ ot
ﬁ?mﬁgﬁySupportW?ﬁwl%8.8.]457%5277?@@777277
T FIIT @ Uy GATIT Fel AT Afy 28.7.14 T 8.8.14 & AT H gl
St HAGT T AH F T g A PROT gl Tar bl JIMA A FAT T
IIH 1T AT/

faeaier 28.7.14 & &3 H fob X A Qoll WX [AIRTAT FAdeld Bl
W FTHAd a9t Y g gaar Feft for [fufa 3k faors 78 &1 i ot
G St @ garr Jfg T fordt g ar # aog ad aar awar) A 28.7.14 F
g7 # I A P TE TIT fF geaAwr & 3-4 T g A vA & o &
Pl Q¢ FIThe g @ o T3ft A a@l wiT el gorr & ST dr ar e
garar far (&fa oz ot &1 37 AW & Wl gv #AST HF BT 4T ar
A 34 307 forgr a #ANT AW THASIAY I8 B @ A fF Sedt dH
RIS FAT & Giem AT O d5a arer 3 arel &1 AR Rear wEr a7 & @
&1 glam St @ aarar o Ife e forar at # zadr gerE A6 aar awanl
8.8.14 & uiT A 5 AW & Pl @ F7ANT &7 BT 34T 41 ar Ha 38
3T forr at AT YW Fsta] IE e I At [ Steal 1A FRBH FANT
& alerr a1 s aret 3 arek &1 AT RRar FE G @ T &1 g arT ¥
St dr gars o ar FEF 3t eFeT FE 81 Al 8.8.14 @ qIA A Tg AT
gloft fob U@ Gag 4-5 ast dlledr & Ig aid g7 St @ acrs o afe el
forgt ar asrg 7@ aar gapdrl Ha Qi 08.8.14 1 g T fb g7 & garr
U fAIRIAT AT BT O3 JIddid a7 o9t aars o6 gfe a8 o ar aorg
el acr Feper] "
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16. This witness further stated that his family has every reason to
believe that Piyush Shyamdasani got the murder of Pooja @ Jyoti,
however, if his statement is not recorded by the police, he cannot give any

explanation.

17.  PW-2- Vishesh Nagdev, brother of deceased Jyoti, has also deposed
on the same line as PW-1. This witness stated that on the date of incident,
Jyoti made a phone call regarding the family problem and he (PW-2) told
her that after 12-15 days, on the occasion of Raksha Bandhan, the victim
will come to Jabalpur and they will sort out the problem. This witness
deposed on the same line as the deposition made by PW-1 regarding the
strained relationship between A-1 and the victim. This witness when
confronted with statement under Section 161 of Cr.P.C., he stated that he
has told about the affair of A-1 with A-2 to the 1.O., if the same is not

recorded, he cannot give any other reason.

18. PW-3- Smt. Maya Devi @ Kanchan Nagdev, mother of the
deceased also deposed on the same line. The operative part of her

statement read as under:

"geAT & 15 6 @ SAfd A Sl dX gt foR Ol @ % IO 3T I
%, gaiRd 8 o @ ¥, 39 F T9 g R INuR gasen| R 38 gam
& g% S AlaSe W g drell a1 el § % 9o # 6 arell el drel
& I AT F 3b affair &, WY 38 F I AT Tl & 39 TS a8
Ut @ T &1 TA Y I @l &1 A3 aid-ard W Reetrar § 3 siearn
Tl AT BT W AT § der 6 @l ard U w9, g 916 g 95 | A
A3 A& F der 6 FH GO B g gH  , FT B Ig 91T AGH & AY
98 A Ig W garn 6 w9 gL A Bed & P ST Bel b STAA A T
e P &, SHP! issue AT TAT3, ITd Pl Goh H oI BIF all AY ddi W]
fopdl a & a8 feam|

HA 39 FATIT & FATYT D1 PR Hr oA, A 379 98 Hr T B
BT fopar a1 S 39 GAT ol A AT A 9 H I b a7 ke
(W) FAWT & S UETel & bl &, AT 3T d9¢ B AN, A Ig A
Fel fo AT A& ¥ gRAT Tedt S W &, TE G AW &l ool Dle Fedw
Sedeh STaTd T T 3R Be fh S & 916 @ ot R HAa 9 o a9
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i B Bl fhar @ saar o garr 6 gy &1 g arelt asdt #AAwT A
oI § S 96 I &, 3T 37U d¢ Pl AT Seald Y IJg P &
AR 3R wia @ feam

et 27 geam A e oot A AT & Sl W ara g8 O sue
gdrEr 6 gy Flwr & 0D &6 @ SAST U @ IR_T § §S i T Hepr
T AN 30 &F durn| AN FEr YRS @ JH WSS W3 arelt @
A HHA T 9N, GATUTT FABTelN| I BIA land line Tl BT GT 3T
ol SAfd g’ g8 M, AN g g g R & o 36 aanr 6 A
& R e YW &1 B 3o o 59 W AT &1 Wler 3w oan
AW FE W& A T A & FH TAF FU Q) FH @S a1
I g & AN M FE AR T F G| sw F W ) A 3q eied gurEm
fF gH e arel & T QN1 GHS o, ¥ A R ¥ Fedr A A9
S| 30 A & A R BT 3T a1 R B A 95 T A
AT A 38T ATl "

19. This witness also proved the ornaments of the victim i.e. yellow
metal ring, Ex.1, white metal ring, Ex.2, white metal pearl ring, Ex.3 and
yellow metal earrings, Ex.4, which were recovered by the police vide
Ex.Ka.2 along with letter, Ex.Ka.3. This witness also proved the two
diaries of the victim, by stating that the same are in handwriting of her
daughter vide Ex.5 and Ex.6. She also proved that the physical project
report of B.Ed., recovered from the almirah of her daughter vide Ex.7 and
Ex.8.

20. In cross-examination, this witness stated that after the cremation, he
went to the house of one Balram, who is a brother of her extended family.

His house is situated just after one or two house of Piyush.

21. This witness stated that after the marriage, her daughter came to her
parental home on three occasions, when confronted with her statement

under Section 161 of Cr.P.C. She stated as under:

"fOqW T AR dcl & Pl3 T Gl et 4T isT agd gH v ofd 2/
N & AT IR A ' 3F a7 PF qT FAE A g F 15 e qf
faare areft a1t aars| A7 15- 20 o gget At gRT SeflBla G¥ gas TS AT
gl St @t garr arl Ife exemr St F AR g H T faar g # aag
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el g1 Tobcdl, FaIH el Yfetd HAGT &l qarar =gt ot A glerd ar
T aid Hr gferd @ gars off, gt @7 & FUT 3T gepT &, aafed Al g Ter
& 39 # Jq gol @ 3qep! gAY la gierd & I a4 H el forar ar
# s gorg FE aar et AF g S B garar At fF gy S &
ot ST & dr Fargel O/ BT &, M & I I Fel SAar &1 Il gler F
A gaT # gl forar at # gorg & gar gt Ha gear & 15 faaT g
SgIfa & Hgt SeftBla X Fg H aarar o fob Ig S Alser WX gl arelt
gid gidr & ar aro # gt arell e’ arefl Hr At FAANNT H 3HD  affair §
fogw 3t & aid axar wgar & 37D WS a8 grrel gt gepr &, I hl I
T6cT &1 FE FAA A G St Pl G AT Fla G} St & gl forar ar
# asrE JE gar Tl g Fer F4 far glera #AT PP aar & oA A
EPAIH GY fhdl 3T9PRT ®F 38 I #H JI17 T 341 7 Per Jig 8T
&1 Ig g Toid & b H 37 aIT B ST g BY fBur @ g fh AT
EeThATAT 2T & A& &1 afew FF e & A& &1 W ufd F Ao &
A §oIh W G faar & 3iRT & ar # F@r 71g#A, A AT & AT
ggIT g fagr) Ha gfard dr Ig ot garr or b s FIfa ar Seftpla
3T AT A HeA 3Hd hel fob U " HER, 5o G351 HE Bl GA3 Tg
gid ad gferg @t aars ot Ife gferd & Fer ferar ar # ase a@f aar
bl AR AST A Ig g o5 Ig aid #H JI B aAr gehr § HeI Bl HH
&1 Ig aIq A7 gferd @ aars ot afe Fgr fer@r d # asig del adr depdl
INT 8 J FFP! SAlBla GT G AT fob T TEY 3ifa ded & b 3T
HeT & STHIA H g Jgt R &, SHBT issue AT TATHL, A Pl goAdh H
dlepy oI5 gl el @l aarar or e Jgl forar dl asig del ddr Hepclll
gferd @t I aid Ht aars off f6 AN aiar A fepdt A e ag@ faar) Aty
e ferar ar # asig el adr Fehdt|”

22. In further cross-examination by A-2, this witness stated that she has
informed to the Investigating Officer about name of A-2 and if it is not
mentioned, she cannot tell the reason. She denied a suggestion that she

has given the name of A-2 for the first time in court.

23. PW-4- Hitesh Nagdev, younger brother of deceased- Jyoti also
deposed on the same line and gave description of the mobile phone used

by his family member. The operative part of statement read as under:

"FIIfd AT FIft GB agT oAt Faehr amEr 28-11-12 @ SN iaTed gy
OTIH Tl @ a1 g3 At et & &ie dg fdar glY PIAYY T HGITE
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TE| TR H A & g BA GRT TG & FFGL glar Bar A1l A
gRar # 3R &t & grag Bl &1 8¢ ¥ Land Line & Mobile il &/ L/L &T
HFIR PI5 Fo 0761 VIH Bled dFGR 2610340 &/ GET L/ L BT FFIRX 4042572
&1 A HUA AT BT AFR 9926350009 TAT AL HIGISeT BT AFR
7415179254 &1 3R Ielmar AR GRAR H ST & R ar dax dmea , FRT
A FHaa HIR d9Tad, g3 13 Ay arrea 3R AR grEr AT @ IS99
HIee d T AT Giedol FGd TUT el HfAdr et & Ht & ghdt
Edt A IR s fAAW Famaa @T Fo 9425969999, TIET IS HI FAFR
9425154512, =Tl @ieAel @7 Hldle Ho 9329845995 #1 FANd & ARk #H g2
gedr & ar H ' 27/28 @ AT 2 - 2 1/2 g5t AT A o b prage &
ST & G gear gf 73 &1 aq fOar & aardr 6 g7 & ey & o
T g & & 3R @er fr g 3 wrE & ary TE s gr g ag #
g dei= gt @@ off & 3rrel o 28 aRI@ @l FIEGY ggar) H PR gy &
e¥ ggar/ & &t A AT, fOar @ =@rar ale "R & dia By H R
graT JoRTH & &Y & [ fAwer 3@ 1 H 8t 37 &9 & Gy Fek1H Uncle
& & T37 [T 8} Oy & &% & U g 'X SIS &

m*w#mw#mUncleéfWW#?ﬁlﬁaﬁ;
23-7-14 Bt A AL qIT AN FANAFT G FIHT 11 g AT AT F §F
R gger dt GB ToA F Al AT TIT §8 A Y aF aga g gg o
dq He qor FT g3 a9 38 Hel HIST "edrs HHAA H A3 §1 36
garar 5 W 1 Blad ao7 @T 41 A 307 fordr , ag Bid AT P A7/
HANT & STed) STedt YW THST X I qler fav F9fa @t steal [Agersit,
I a@at aret 3T @ & A andt FEF 3k @ s Her Fer fb gawisn g
BT 7T O R 3T @ I @, a7 S g S gear ga & ag Aa
Teqd forar 7 g oo foF Ry 3 & & Gy 39T a7 ifa
& T TS |

I qIIT H g9 St A Tg FIT b 7 o 23-7-14 B IR R R
FIGIST U¥ A FAITHIT 11 g5 ST & g ot/ ugel Al G357 dgd @ Hld
AT T g oA fY ag aeris g3 off a7 e qov a1 g3 a9 30 el
TS TTars GiFA AT T3 &1 39 aarar o fOqw &1 Wi ao7 @1 491 Ha
3a7 forar ag T FAGT @1 A1) AAT S Feal Sedl [OFY THHT FX Tg
gierr far SIfd @l STedl Auersit , AT ondt dEr 3R g St Ha wer
ERI3IT ek 8T =4 G &% 377 & el gl & Blep gl S| gear gl o}
A HeGH g3 fob fOqW & AANT & GrY GsT=7 B ST P g BTG
Fef fordt g ar # aoig agf aar geparl”
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24. In cross-examination, this witness also stated that he cannot tell if
the Investigating Officer has not recorded this fact in statement under

Section 161 of Cr.P.C., about the conspiracy between the A-1 and A-2.

25.  PW-5- Triveni Shankar Dixit, an Astrologer of Kanpur, this witness

has stated as under:

" Het ST N 3ES Gfd PT FeATH GGPT AT AT [ 3BT GIFTH
Saa dlp aFgf &1 arFucy Sfiaa e @a & v 3urg garyr a1 fb g
HAITAGR T Bl I3 f&eAr?| 313al HIT SIS [0 Hd HITAaR I3
f@eme 3 s A H GIT AgAT I3 @errad ® 3N Aaer ga Fr grdar
A ® [F gART oRaRe e g@#AT gl I gana Ha safd & faar
a1 AT @ TE M gIa far o7 fob Agw @ gig b d & T gag
JYaR Pl §G ad & Urdar a3 3N T pl §{ A @er) 37 AT T
Gl ad AT URAR T I3 HGFT el U1/ YA Fad H HF & hgy
3N ST F gFaea H Tab #r oAt kb alal gFaer e adf & da Sl
glat] 3eTepl oft I 3UrT adrar A1l # 3 GRAR HA 5-6 AR AT gl F
gRar & ared B FAIfd 1t At FIfd 3 HTE (sic) IE aid @ fb A
afd & @Fa=er Hd b gl 34 H3b IE M aqrr B FH 39 afd F
GNRT & AT 30 FAT F A=At F AT FA Hr HIST afeda B el

3% Jerrar SAfd & 3R FI3 GiT Jé B Ha S 3Er IEART I
S @ 13T A1 3Eeh! FIATed FaoU AR Al H Al & dHET FTH
P T M ag Fh HAS awg gt - 3 T A A e T H E
arE F St a1 Rared dr TE HST Tha g dr & e AT e g7

26. This witness proved the statement recorded before the Magistrate
under Section 164 of Cr.P.C. as Ex.Ka.4. In cross-examination, he gave
vague replies to the question of various persons visiting his office by
saying the he did not remember their names. In cross-examination by A-2,
this witness stated that his statement for the first time was recorded on

19.8.2014, the operative part of the statement read as under:

" S # FfGEET GrgT B GIIT a7 3T I@T AT 38D TP fad Uge faaid
03-5-14 @ F pY AToIdT T 3965 UAT & Tl [Fer 91 F 3% iy @1l #
HIGEE GIed & TTAHS TITA 3 3bell T AT i H Hled H1ar & Ir Jgf
J1ar & Fh el Al A I @i gfe @t FE aardlt ot far  3EeEr
foredt cTseht & TFaer & S PT AH FANT ... IAIT 5 385 T &F T
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A &1 FANT & PEa & 3adr gfad NYW FO M a Foar §1 IE T
gafere @ gardt i for 37 ab Ig 1T IR G F T@F N, ag F AGH
g8l Saifd & garr a1 # 3@ar ggdar g/ fAw fod & "ear g8 3@ant #
SRR FHANT BT 1A ST 47| ST & MRERY aR 3R Felreprd el & 4-

5 Rer o g o

27. In cross-examination, this witness stated that he has given the

statement to the I1.O. that he has no knowledge about the relationship of A-
1 and A-2 but later on he came to know about it. In further cross-
examination by A-1, he has stated that he has made statement to the 1.O.
about his ignorance of relationship between A-1 and A-2 and that he made
a call to the victim 4-5 days prior to the incident but the same was not

recorded by the 1.O. and he cannot tell the reason.

28.  Shankar Nagdev (PW-6), father of witness stated that his statement
was recorded before the Magistrate under Section 164 Cr.P.C.. It is further
stated that he has gone to identify the jewellery and out of some rings kept
on the table, he identified three rings with the help of his wife. He stated
that he is the owner of a factory in Jabalpur. Regarding matrimonial

alliance between accused A1 and A2, this witness stated as under :

PRI TP-38 HIE alcdl doldl & &l fdarg dF §IT AT TAT 3HD TR -TIeT
ATE dle faare g3 41| farg @ aiahd & a7 gl e 0y & gRar arel
dael TpAR I A At aF gl & aig g faarg & gd Ay A 7
STCIGY 37ebel 3T AT 3R Ueplaet TgT AT/ 9Idt & i i< Y& §3 ad
# PIAGY UH R AT 3N 34 aiq AFY d1 GRAR T R STaerge AT
3]‘)?'?”&'7'8?‘75777?/WﬁﬂﬁﬁT@?ﬁT&ﬂﬁ'ﬁTﬂQWWZﬁﬁMarriage
Bureaumglﬁwafmmmmm#m*qﬁaﬁ
grelt & ar & FTABRY M T TJoRIA T TewT & H 379 Gk H goT AT/
A a3 arell & ERATT F AR F SFAPKT Fr At Gt @ent F aarar Iar fF
8lp 31F &1 vp SR 3R A oAt fF &8 BT v Rear ugel dF gl
ge gar & F3t SAprt g8 ot b ez arerl & Rear disT A/ glar gar
Th G OY IRIT-UARIT o9 & & A fOqy & oft Rear gead & ark #
goT AT [ 3TqepT febdft 3 cich! & TFa=¢ & g HRIT &3bl &I @ &/
aqd Oy & aqrar & 38 387 Bl g 33137 07 Fgifes A thardh e
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o7 3aferd m HY forar) A TS & gar Femar at FF 39 AT O Hig
ey g e for 39T frdt asdhr & aFa=er &1

29. This witness further stated that after he received the information of
the incident, for the first time, he met the police in the house of Balram
where he stayed for two days. With regard to his confrontation with the
statement under Sections 161 and 164 Cr.P.C., this witness stated as

under:

“He gferdg @l 28.07.14 B Jg I el faar o4r fb g GERI AR &
T IIFA 2013 H I ER FAIGY 3731 I AT & 3Hd G- drhr Yo
B PINT $H Fafep g 56 aR Ugel & F€T HRTs §8 At A g &
WW?TWWWQ&/ ar 38« arar o &R Problem#lga"Solve
tention AT AL 30 TR T T& qIhr Tt STel T3(" Hed 30 GYH T dt
28.7.14 # FE &I b ggelt aR A QAT STAeIgy 3773, F&@ERT IR arIr 4t
Aa T A oAt & goT al erer T3 I aIIT g QAT 41| dfdber g3 St wl
TYH qiT H JArdT AT fob "Ig 3Fied el a5 A fab 3@epr darfees Sae
FEHT ek U11" Ffq &I St & 7 for@r g ar # aorg A€ aar awdt Tg
gId A o St @ 11.8.14 & T H Ig aiF adrs oA fob "Fa A gor &
qoT o5 gar gl 9 @, g A AEl @ qov, @t e 3 T
HﬁWW#@WjoinW?ﬁTmﬁslimbodyW'%?Ff?t\}ﬂ?
fafear & gy #r aiT &7 GFLdT far 3R @er far G join @ forr 17
N fafear & Fgh aarar A7 fob 374 30 FGT M dfadT & ar H ST i
gidt ot ar ag gardt ot 3R Normal SIddiad @<dr &t/ #WW
pact A for grar St (GRS afdga @wig & e ST AT seane
sl Ha AT TTET u/s 164 crpe & JIIA H Jg IJ1=GT U7 5 "39 ar
S JE HAH R TR I a9 g Moeht g av & sqrer @ g
gaig g3 R e Afawge F ¢t forar ar aste ¢t acr @@bdr  Jg aid
g St @t garg ot Ir a@r ag Fér &1 Jfe Fér fard ar gk g & FEr &
FIT PRUT 5| HA Ugel agid # G975t @ QW GRT gecl AT &
PU-PU a7 Tid axa gt aid adrs ot Ifa Fer forar ar A asg Fel &
FHAr| He 39 ggel glal u/s 161 crpe & Il H Jg aid aais A far
"IFERY R #Fd & S & qig ag I e, gAl 7 GRAR & 3 deedl
& FAlGisel U8 el & AHAF qid et ot At " Ifa A Ugel aIT H Fgt
forar ar # asrg agr aar abarnl
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#mmwau/sl64crpc$mﬁagmﬁ? "geer
15-20 fae7 ggel 38 A velt @ garar fF # s smwt qard g1 7 s
FF QAT 1 A At & gt & aarar f» ag Az W BT #¥ T arrear
#A T 3T Tl #A BusY frad a1 aar &1 AR s H e arelt
JeqT g arelt F Tshr TP AA FAT & FF T 375 (AgY F
AP affair §1 T 3HF Told Fat G & IABT BT § T F¥ FIER
7 TET & g8 349a WR H gt gh 1 &1 " I & aiad A Har 7T 7
el 33 dt 3 asre e adr qehdl
Court obsevation:- Case diary & Taf &0 19 I dt. 11.8.14 & TIHT H g5-8 #H
faerrer gRT @& @& qAT H 26 Folls faed AlAGR AT Bl 10 Tt ardr &
HF=e H Ig F917 T § fob "gAR & I aig #H @l deet aiell Hr
fA=¢ft o1l et & fager a1F7 FAATT & fSFad 3967 affair T 6T &1 T
JIT URT 164 & I FH S 36 gbR & 3ifba g1”

30. In further cross examination, this witness stated that on 26.7.2014 at

about 10.00 PM, it was Saturday and he was present in Bhagwan
Shanidev Temple when he received a phone call from his daughter,
victim-Jyoti alias Pooja. She was perturbed and asked whether he was in
temple. When PW-6 stated that he is in the temple because of Shani
Amawasya, the victim told him to light a lamp in her name. On further
enquiry, the victim told that her husband is having affair with a girl named
Manisha who belongs to a family, doing business of making Gutkha and
is residing in their neighbourhood. She stated that for this reason, her

husband i.e. accused A-1 is mentally and physically harassing her.

31. This witness further stated that in his first and second statements
recorded under Section 161 and 164 Cr.P.C., he has told that while
understanding the difficulties faced by her daughter in matrimonial
alliance, he was sure that Om Prakash, his wife-Poonam, brother-Suresh
& Kamlesh, Manisha and Piyush, in conspiracy, have committed murder

of his daughter, Jyoti alias Pooja and has registered a false F.I.R.

32.  When confronted with the statement under Section 164 Cr.P.C.
where he has informed the police about the fact that his sister, Monika
Ashudani (PW-7) has informed her that victim Pooja made a phone call to

her from the restaurant and she was apprehending threat to her life.
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However, if it is not so recorded in the statement, he cannot tell about the
reason. He denied a suggestion that the story made up regarding

relationship of A-1 with A-2 is an after made story.

33. Monika Ashudani (PW-7), the parental aunt (Bua of victim-Jyoti)
stated that victim was named Pooja whose name was changed after

marriage as Jyoti. She was her real niece and used to call her as Mona
Didi. She gave her mobile nos. as 9427418629, 9426040838 and landline
Number as 0792685017 and stated that Jyoti used to call on the aforesaid
mobile number from her mobile number as 8960868686. She stated that
Jyoti was married with accused A-1 on 28.11.2012 and for the first time
visited parental home in February. When she used to ask about her
matrimonial life, victim would avoid telling anything. This witness further

stated as under :

“foy S # 3rler 2014 # Ugell a) Qo I G @ &g TGy A A ar
HIBT fAGIA QT 3febel # A Qoll & Qo7 fob gorr ot HF 3 gHE Bl I
gFer daifes e a1 gy & ark & godr § a g# &HT aid erel adr
gl 31T q H3 adr &I Ja T problem &1 FNT VAT god & a8 He v
A &aft 3R g e &oft Al GGt F1 adiE, g9 @7 cgasr A a1
g5 & <7 &1 a8 F aIT-TId W NG Reenar E 30 R H R F
I & 3N g GRT faed AlGrger W febdt &5l & &ld &Ral el &1 38
W A o fb gy gad 8 H1H @0ar & a gorr d drar f R wooth
brusthasteW#Waﬁmaﬁmwwmmm
&1 gorr & et Sia H gy & gad § & &Y 39 AR Gy 0FT a8
Ff axd & a ag Fgt SFarg dar & fF gH A gheg ¢ g, AR AT F
IR At G STRGEA PRATE &1 H [T Tz F QIR AT § 34 AShl
& HY pesell el [FHerad dI aotg & esdbl & 8 el J 3Hdbr A A &
e #Xarg 3R TE F9 gdd g4 ag A o A 38 Aecaqr ad g4 gu
FNAIT| G-AlA gec gig A O & Yo & Hebel H aid B AT gormr &
FeT foF Qo 3R fOq@ at @1 T HGER FRaT § a gH IHuT T TR
&l FgI el gardr gl 38 83 gorr &ieft Aler dlar 5t # U JrF Pl g
g Tl § ar I1 ar HAGAT a7 Gt § AT g a7 Tl St & faed Fs
IR g7 glar &1 3R Fq AF 3 "gT & wEr A 375l der o gy @
IR R-¢R Sl g e 7
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34.  This witness further stated that she made victim understand that
accused A-1 was having love affair with accused A-2, even before
marriage and after some time, he will mend his ways as the victim is an
adjustable and good wife and, therefore, she advised her not to feel

disturbed. This witness further stated as under :-

“f¥ Gear & po faed Ugel Qo d Hzh Wi fbar 3N dgd &t
AT &t 3T A AT FT G gE @l & AN gy f5a adsdhr &
TR H T H G UHT SFdgR axdl § 3 Hgl Gar & =7 &
for uslig # T8 areft &R @ arell b Asch! HAGT & 37 W He
el J UGl P Ggd AT & Gl & 3T J STIAYL ] ERalell Pl
gaT| 7 G gE Fefl AT Gt AT FTaergy H FFHT B gar &@ar
HAFHT & per & [ darfeer Read arger gld &, 87 gFe &=+ UX
gerT W& & IR GFEE T BX & THAEIT P FATIA T [dpreiat] Ha
el fob J 30 G HGT & 7 & 17 < 3 dl gt uar =el aar
& fob gg oISl BT §1 38 Q¥ Yoir &lell Alar dldr R qrF age
fagw &#r afafafeal & =dr avg gRfAT & 3R F3 Ped & & ag
oIshl AR I Pl Ugell G¥eq & gFert gy & 3iq ordt g gehr &
@acﬁustﬁﬁ?WWéﬁWWWﬁsueﬂFfWﬁS@'W
garr Fg Hr glefl Flar didt A v qrg TgY dr 3aAr dar dr E
febeg 31T EX # FRT I3 & &gl & 6T &/

fadtier 23 Seil3, 2014 #l A FRNT TIRE Tt Goil & F BT
STl 3R EFeRIc §2 et oreft AT didt gar & 3777 gluex # fagw
BT HlGIFel BT d57 7§ AT a A gueb & 387 forar ar galt IR &
AAGT off 3R ag Vb gH H P oot Uy FIT B STeal d
fAuenst @@l a A a7 aret A emEr ag HR awar §ar 3R JE
oisdh aret d@e ot 3 aret &1 7 gorr ieft e )kt I J g
P H Tgd GRT T3 IR A BT @Ie f3A1 39 W He gar & aer
qoll 37 J & Hd did STIelgy H dcdicdt g/

foedier 27.7.2014 @l IT & SITHIT TG GF Gl TIRE T Gl
& A @ ar @17 g8 M 37 qHF # seHACHEIG H oA FUT g
PG # v Feehee # oM gear are BT sEE e gorm & g3
AT-ar a7 ®iT frar a1 &dfea F 3GET BT attend FeF FT ais ot
WWWIO-IQ@F)”ZHT#@?messageWQIT@TJ#FITE.‘?E&WT
WW{#IWMessageUEW@?Ud?dd-l & TEard &3 fav 37
R T % & o A & GiF T arig e A gear are fad 9
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I & SAITHIT 10-1/2 Gl TIRE a5 ST Gorl & I BT WX T g5
ar gar & Fg aarar fob FHiar dlar 3sT FRH OJ9 T eFger 87
3l & & g F3t HR gl ool feb 35T 3T Sunday HeATA T
Wﬂ#&ﬁ?gﬂﬁ@?ﬂﬁ?problemW?ﬂgsﬁSolveW/57-717?'
A gar & qoT far gorr 3T & der ar 37 g7 gorr dieft At dlar
7 ﬁ?{@' & I restaurant 3-17?' 5?' ;?.\' ﬁvﬁ ﬁ?ZW :?237’ restaurant H
3hell Qo1 Ga Aol B G I PR g3 gl Tell IT &/
37T T &3T tention # & 3R Gl & 37757 g fobdAl & Bl G &g @l
or b =T &gt axdr & 37157 B g g SR G g EHeRTs
ge ot a #Aa 388 aler fab J T F4F geRT I §1 ar gerr aieft
FHT &1t a9 Slep & Ger gl ag [T cisdr & e @ A1l A
HTTH T ar e ugel arefl & M aars off S A gudb & AANT
&l BleT 33T feldr o7 Y &gl fOJW &7 BT 33147 AT call HAGT BHr
M Ig HT GADY Hel Yoil bl SieT fob Gorr 3T AW & arer &gy
313 & Ff 39 O3 garr aielt S HE QYW J dora P et dr A
Al 38 HAT @R a1 AT fheqg T A G -agy, [Oq9 a Fabor s3ar
@I Room 0 @b P& dId §8 IR Y A -GGy # g 313
N glet 37T J 8AR et W AZY & G AT &l ST dfdbed FeAT
&It # 6T 373 A § WX Fah asT Ifa & eard g er &7

35. This witness stated that after the incident, she received a phone call

from the Police officer from Kanpur and told her that since the last call
made by victim was on the mobile of PW-7, therefore, the Police officer
called her to record her statement. In cross examination, this witness
stated that she gave description of above stated his mobile phones and that
of the victim to the Investigating Officer but if it is not so recorded, in her

statement, she cannot tell the reason.

36. She further stated that as he has told the Investigating Officer that
she received a phone call from the Police officer to record her statement

and if it is not so recorded, she cannot tell the reason.

37. She further stated that whenever the victim used to tell her about
her problems, she never shared the same with her brother, sister and even
with her husband because Jyoti has restrained her from doing so. But,
later on, victim-Jyoti has told about her problem to her parents. On a

question whether she made this statement to the Investigating Officer,
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which i1s not so recorded, this witness stated that she cannot tell the

reason.

38.  She further stated that she had given statement to the Investigating
Officer that the victim informed her that the behaviour of Accused A-1 is
becoming worse day by day as he is continuously in touch with the said
girl and has also stated that she cannot bear the same any more. It is also
stated that the fact that Jyoti informed her about the name of Manisha,
accused A-2, and it was informed to the Investigating Officer but if it is

not so recorded, she cannot tell the reason.

39. She also stated that she had told the Investigating Officer that on
23.7.2014 she received a phone call from victim Pooja alias Jyoti who
was very much disturbed and informed her that Manisha (Accused A-2)
told Accused-A-1 that her family member are trying to settle her marriage
as a boy is coming to meet her and, therefore, he should take immediate
action. This fact was told to the Investigating Officer but if it is not so

recorded, she cannot tell the reason.

40. PW-8- Sanjay Khan stated that on 27.7.2014, he was employed as a
waiter in Varanda Restaurant. A man and a woman came at table no. 40,
later on, he came to know that they are husband and wife. Thereafter, they
shifted to table no. 35 where the man has ordered for snacks and hukka.
Both were talking to each other and from their talk, the girl appeared to be
very calm and she was not talking much. The boy was talking on phone
and smoking. Next day, he has seen from the C.C.T.V. cameras and found
that boy had gone out and thereafter, he came back after 8-10 minutes. In

the meantime, the lady was talking on the phone.

41. PW-9- Mahesh Chandra Dube, Constable, stated that on receiving a
complaint from accused-A-1, he registered the FIR No. 151 of 2014,
under Sections 323, 147, 392, 364 1.P.C. against 7-8 unknown persons, the
chik FIR is Ex.Ka.6.

22 of 105



VERDICTUM.IN

42. PW-10- Shri Narayan, Constable, stated that vide G.D. No. 6 at
00:30 hours on 28.7.2014, Piyush Shyamdasani, Om Prakash
Shyamdasani and Abhinav Poddar came to the police station and
submitted a complaint. It was scribed by Abhinav Poddar and signed by
Piyush Shyamdasani. He proved the G.D. as Ex.Ka.7. This witness also
proved G.D. No. 17 regarding arrival of Shambhu Singh, Home Guard
with whom accused- A-1 was sent to the hospital for medical examination
and it was reported that Piyush Shyamdasani stated that he will get his
medical examination himself, which is Ex.Ka.8. In cross-examination, he

stated that he has not seen any visible report on accused-A-1.

43.  PW-11-Bholendra Chaturvedi, S.I., stated that on 5.8.2014, he
along with team of investigators, headed by Shiv Kumar Singh Rathore,
S.H.O., brought accused Renu, Sonu, Ashish, Awadhesh Chaturvedi and
Piyush Shyamdasani in PCR to police station and also recovered a
motorcycle no. UP78BY4588, used by Ashish. He has given the
description of investigation conducted by the S.H.O. and recovery of
motorcycle vide Ex.Ka.9 In cross-examination, he has given the
description of the investigation and denied a suggestion that the
investigation was done while sitting in the police station. In further cross-

examination, he stated that the motorcycle was not sealed.

44.  PW-12- Rajesh Kumar Shukla, S.I., stated that he has physically
inspected and investigated about Honda Accord Car No. UP78BR5009.
There was no mark of any scratch or dent on the body. On the rear seat
and the place where footrest were kept are blood stained. He proved the
photographs as Ex.Ka.10. In cross-examination, he denied a suggestion
that photographs have not been taken correctly and stated that he has
certificate of transport training centre. He denied a suggestion that he has
no knowledge about the vehicles and also denied that in the photographs,
Ex.Ka.12 to Ex.Ka.17, dent and scratches are visible.

45. PW-13- Smt. Poonam Awasthi, Inspector, stated that she was a co-

investigator and she has gone to Varanda Restaurant and recorded the
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statement of Hemant Poddar, who is son of the owner Prabha Poddar. She
also recorded the statement of the PW-8- waiter who stated that Piyush
Shyamdasani along with his wife used to visit their restaurant and on
27.7.2014, both came to the restaurant at about 10:30 PM and after having
dinner, made the payment, Piyush Shyamdasani made a comment in the
visitors’ book ‘Good’ and gave his mobile number, the same was sealed
along with copy of the bill as Ex.Ka.24. He further stated that he has
taken the signature of the owner on the certificate as Ex.Ka.25 and proved
the signatures as Ex.Ka.26. He stated that Piyush Shyamdasani has made
an entry in the visitors’ book by giving his Mobile No. 9956353535 by
commenting ‘Good’ in the visitors’ book vide Ex.10 and seal cover of
restaurant as Ex.11. This witness further stated regarding the investigation

and confession of the accused person as under:

“HIAGISTA B GrdAT QX ST Hiel dUsel HIMh  276- DOC-14 Gler
37efleTes FIR Gl PIAq IR Glell 4T TT] A= & #AeF fQaip 31.7.14
P o Felad=er gRT CD II fobar @ a3t oft) fFaH Hgh defad=ier gRy
HABGHT 3R & F&I fadwen AT THRT Fa6T FIR A RId AR TSN &
YIAT FTRGAIR SPY adi & Tt 3egla STiApRr & far Raies 30.7.2014 Pt
3ogla FGRY & YR WX IS FEIT 52 FAT 20.20 I HHGHT 3Rk H
§RT 120B H Goct, &I fobd et ebI STIdepRT &1 AT Tl fob HepgAT 3Rlh
# gy T HAN & /AT T TAT QW oF1AGIA & U H gt

arell QW b AfGelT AT HAGT HYST Rl & THUIT T 3Hb EX & UHH
Y alet I, i T IR & Ffeludr gar @efl & 3=gla Iarar Qi

30.7.14 TGS HTAT 63 HHI 21.55 51 G 3WRIb H HTERI Bl AT T13T AT
T & FIT H 3HF GRT 39 GG I, Fief, My & Fggior & gy
IACTA & Feat WX YT FAAT T AFW gRT dAr 37 W} f3eAid 27.7.14 B
I & AT #r FefAd & 3egla & g & &1 H7 §1 P fadaes grr
garar 17 fab 3% H IREAR i 97 T8y FIR garend # #AlGg &

39 ¥ F3! [Qdees gRT F¥U JIR) galclid 8 Al &7 HAGd el
Tqddt ARG ¥ 3% A& FANFAT T AT qarT ifdba fxar ar aar
=g JAGH T0T M g FHief b FAA HAA G 3l HTLA T I GRT
Ht Teladas dl 38 fad T A1 I daxdlen BT

TR & U TIT H JAT O qg facdiar 21.7.2014 B - & FIT I
AT T AN aarm & a7 = aur # fgy & BT ta & A3 7 317
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& g arp @S A Fud vge | AW & @iy s} A 7 g A 20 ad@ F
ggel Sft Gt Wi TG & - FE BT G Y T T A G H dep &
I T G & 7 g FrT Fr SIS areft AT 3 A 3057 I F AT
et @1 715 FAT & SHA ST faAT § TTPY SRIAG IRT Hebell &) AN H
ggw aig Hr e 39T o

ITLY T I T g IRINITOT & JIE1 & F Felddee bl T g3l
fov gear aret fad FRITOT AR Ay & FFudh # & JUr Oy 398
fAera 3T get SIifa @ arIvsT ¥eRee H Bav & g 3ibell S5 a7
RIGT a07 & fAer Aid 3a7 ¥ 19T AT a8 3o ga & T A 11.15
got db facdier 27.7.14 BaR FHIT @ d =1 dar arl qor fovw aoa
IeEReC H arad el i) B ave & gl fOgyW 3R Faifd PR &
HTYHS PFGAT T F JGAYY V3 W A Tl H=F HfeotH Alqg & A2
@} fOgw gt & A 3av a7 HleaAr d S & & Jader aEr gena
IGT ] g Gl & YIS (Prothe]) dShy 3HPBT HE Uehs PY Ui @i forr
3N (Prowen) TNT PY AR QT [T g 19T HelAGY AT H GADbr Pl
TE Tl T A R TET @I FX & oA S Flewwr ST & oA ar
3fTT T Br AleIHTS el SAB Tell TTAT AT

H3 I I AT I 5 AW P7 3HHIH AfAwT & AT Y9I gHT A7/
3R 30 FANT & QU FIFAR TR & ST P ARG B T B A 3R
Y AGIZT FFIR 9956353535 & TAT 8090766853 T & QT G BT
fosar o) o v i gSIR U AR & g9l &G HY 34 ar)”

46. This witness also stated that she collected the hard disk of C.C.T.V.

cameras and proved as Ex.Ka.27, in which accused-A-1 was seen going
downstairs at about 10:43 PM and victim Jyoti was found sitting alone in
the restaurant. This witness further stated that during the search of the
room of Piyush Shyamdasani and Jyoti, she recovered two diaries on
which ‘good life’ is written and proved as Ex.Ka.28. She stated that at
page no.6, which was written by Jyoti in a pencil, ‘just after married two
good days second day 9am crying at night.’A specific question was put to

this witness, which 1is stated as under:
Q. Whether name of any girlfriend is mentioned?

A. In my entire conclusion, the name of the girlfriend of Piyush

Shyamdasani is not written.
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47. This witness stated that on 31.7.2014, she along with other
Investigating Officers went to Rave Moti Mall Big Bazar as Awadhesh
etc. has purchased knife on 21.7.2014 and has collected the C.C.T.V.
footage and hard disk of the said date in which Awadhesh Chaturvedi and
Renu @ Akhilesh Kanaujiya were seen in the camera and subsequently,
they were selecting knives with the help of a salesman and Awadhesh was
seen carrying a knife. Thereafter, they were seen at the billing counter
making payment. The C.C.T.V. hard disk was Ex.Ka.29. The sealed
packet was opened and she identified her signature on the white cloth in
which the C.C.T.V. hard disk was sealed as Ex.12 to Ex.14. A mark of
FSL as accused-A-2 was already there, come out of the plastic bags,
which is Ex.15. Thereafter, the receipt of purchase of knife was obtained
from the Rave Moti Mall, which was certified from the mall owner as
Ex.Ka.30. This witness stated that confession on 13.7.2014, two knives
were purchased by Awadhesh Chaturvedi from the same mall and the
receipts were obtained which is Ex.Ka.32 to Ex.Ka.33 and these were
certified by the owner of the mall and this witness has signed as
Ex.Ka.34. Further on 9.8.2014, she recovered a black colour Nokia phone
no. 8858758057 used by one Kamini and the same was Ex.Ka.36. This
witness further stated that C.C.T.V. recording of Varanda Restaurant as
Ex.16 to Ex.18, mobile as Ex.19 and box of plastic as Ex.20. She further
stated that on 31.7.2014, the hard disk taken from Varanda Restaurant and
Rave Moti Mall were seen and a technician Pradeep Verma gave a
certificate that the same is not tampered in any manner. This witness has
given complete details of the different cameras, showing the movement of
Piyush Shyamdasani and Jyoti inside the restaurant in a different cameras.
She also stated that she came to know about the involvement of Manisha
Makheeja, Awadhesh, Renu, Sonu and Ashish. She also came to know
about the blurring of C.C.T.V. footage of Mall where accused Awadhesh
and Renu were seen. However, she stated that it 1s correct that in none of

the C.C.T.V. footages, either of the Varanda Restaurant or Rave Moti Mall
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Big Bazar, accused- Manisha, Awadhesh, Sonu or Ashish separately or
collectively were seen with Piyush Shyamdasani. She denied a suggestion
that she has collected the evidence to falsely implicate Piyush
Shyamdasani. She also denied that Ex.Ka.29 was prepared while sitting in
the police station. She further stated that while recording the statement of
Awadhesh, she was not stated that Manisha has given any money for
committing the murder of Jyoti and denied a suggestion that Manisha has

been falsely implicated.

48. PW-14- Abhinav Poddar stated that he has scribed the complaint on
the asking of Piyush Shyamdasani as Piyush stated that he is nervous and
cannot write. He stated that he was known to Piyush as he was providing

raw material in the factory of Piyush.

49. PW-15- Harishankar Mishra, S.I. stated that he was also a co-
investigator and was part of a joint team. On the disclosure of the accused,
he has identified the place where they left the car after the incident and
had thrown the key in bushes which was recovered. He also stated that
accused stated that after committing murder of Jyoti, they have taken her
jewellery and put it in a white handkerchief. The recovery was effected in
pursuance to the confessional statement. Thereafter, he recovered a
project file, one in Hindi and one in English, which was given by Maya
Devi, mother of Jyoti by stating that these are in the handwriting of Jyoti
after seeking signatures of Maya Devi, the said file were recovered vide
recovery memo as Ex.2. Thereafter, from the St. Poles College,
Dhawalpur in M.P., file of deceased Jyoti regarding her handwriting, was
obtained the signature of the Principal of school, which is Ex.Ka.39. He
also recorded the statement of the prosecution witnesses which are
Ex.Ka.38, recovery memo of articles as Ex.21 and the polythene bag
containing articles as Ex.22 to Ex.25. In cross-examination, this witness
stated that he has not recorded in the statement of Vishesh Nagadev that
Jyoti was perturbed when she made a phone call in a specific question

whether PW-3- Maya Devi told him that 15 days prior to the incident,
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victim- Jyoti told her on telephone that Piyush Shyamdasani had an affair
with Manisha Makheeja, who is from the family of one Gutka
manufacturer and talks to her. This witness answered that I was told that
Piyush has an affair with a girl residing in his neighbourhood but her
name was not disclosed by Maya Devi. In further lengthy cross-
examination, this witness gives the complete details about the manner in
which the investigation was conducted, recoveries were effected, the
confessional statements of the accused persons were recorded and the
statement of the prosecution witnesses were recorded. He denied a
suggestion that nothing was recovered at the instance of the accused

persons.

50. PW-16- Jitendra Mohan Singh, S.I. stated that he was also a co-
investigator and on receiving the information of death of Jyoti, he reached
mortuary and prepared the Panchayatnama in which accused Piyush
Shyamdasani was also there. The Panchayatnama is Ex.Ka.41, letter
written to C.M.O., the photographs of the dead body and the challans
were Ex.Ka.42 to Ex.Ka.45. In cross-examination, he stated that no

videography of the Panchayatnama was conducted.

51. PW-17- Shubham Poddar stated that he is son of late Prabha
Poddar, who is owner of Varanda Restaurant. This witness has stated that
on the asking of the 1.O. he had provided the hard disk of 16 cameras,
installed in the restaurant which were proved as Ex.Ka.46. He also stated

that he has signed on the recovery memo.

52. In cross-examination, this witness stated that he cannot give the

details of the persons who had dinner on that day.

53.  PW-18- Akhilesh Kumar Gaur, S.I., another co-investigator, stated
about the investigation conducted by him regarding call details, the call
location of various mobile numbers, the operative part of the statement
giving call details of each and every number allegedly used by accused

reproduced as under:
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‘STl T [INIETd SIS FHR IS AT dIdT THRT O GEaT ol JoBhY JIN o
TG ST [HAT f— ¥ 2014 P HE JoAle H BISH F19 BIYY TR H IY [WeH b
Yq U [Agad o7/ [9g1ad @ GNTT AT aikves glerw  srEflerds argy TR @ siresr ST/
18/SSP/2014 fa=ifara 28.07.14 @I ERT o1 ¥&UTIN 4 Goflgd Ho30wH0 151,14
§RT 323, 147, 364, 302, 201 @I [AdaT 4 W& fadad & Rgd & [Fged [ar a7 o7/
o sreer @& g & geard §Y §RT fedid 28.07.14 @& SCDI faar & 7= o7
Sf1ETT GRS glore srEfleras @ SITQeT @1 The § THOSTZ03R0 Bl FbeT T SacldT 157
TIT TAT GET H Al AT T ST B BIT [ST YHOTHOUI0 HEIGT @B SR W
UIGI$SY HFHI & HoT H GIpY Bl ST HIFIgel e 9956353535 T JAdh & HIGIgT
VT 8960868686 B! BT STt UTed @ Tl 577 Saciip SN [Aeeiyor ¥ Gl i
¥ Il 9% Yal @& TN W HHT NI 2237 [QH1E 27.07.14 B 3T AT HIH TB
ATAT BT AT F0 9427418629 ¥ ardl &1 GrAT 7| $9F GeaId gl qiet fad
Oy w4 ST 9 I ¥4 IRl SUT GY W WHY BéIG 9.26 WY Pl S9H [Hard
GIUSTIR ¥ et [oreqas] cllperT Aldigel ¥ U<l §% dcqeerd Hd #g 22.37 UY 3IcH
BIT BT THT AP GlIPIT JNIUST WEN<T fadids 27.07.14 I g =T Tor S faT
HAPT RT I BRIG 23.20 §of U W Y79 9479 TRl & AIGI$eT 70 9838868686 W
A1 qral 4T T AT GeqeErd Al @ Rl gedl BING g @ dIq 9Wdl  Sfaq
DI &fH GAB BITYY TV THYI 23.54 %GR T [ore79v Hlo 0 9956353535 ¥ 29
WHUS 1T EIFT GIAT AT §E¥ ¥ AT & [ Gadr @l OV [eq9 B Pl [STA
P = Gaw Jo T TE §IT/ WP FURIT HY FINT HIGISA W 9956353535 BT
1qee9OT Sfaciiar BT T Gl [&71d 27.07.14 B AT 22.42 P HIGISA 3 8090766837
¥ B¥Ig 7 [AC @ aral ST 9T AT G SWd] A Bl FABT  Eard B AlBIT U7
grar 37| S gedr wyvl off aral urft R off | o I8 THY WG GrT AT

§H UBR V% 3 TR ¥ [T 70 8858758057 W HIGISA TRV 9956353535
TY QEUHYN T GIIT AT o T AT TN @RVl URT AT & foreal dret
[SSaT Bg THIRIT B I Hol 4By fScol JId et &l Rale uiva @ Tt/

IR Sifeeaear H1 Hg & BNV alq e eI FiE Bl W VT & g
g YT @ T &) A T Gqeard &l W PIeT [$Sol T N SaciBT
[AeeiyT BV §Y Aol B SIANI [T AT Wil GAGed d Wi & Gl $H Wl 1053
STIIT 1070 & WX H oY SV &/ o BVEN UV Wigled WU W HG¥ d—48 Il
TIT & I FAwT ST T ST 9% YAH HISIgeT 70 8960868686 & Va WHISISN [UYW
YT Tl @ A0 0 9956353535 Wl ¥ SN & off UFGcH H el & off 1071 ¥
1193 % & forgv &Y W+l v &R o7y EwaeN & oY wfed wu W gvaRl v yeef
F—49 ST 7T/

faiid 29,/30.07.2014 & TAHISI—2 [Hal a1 o FISAaifI®r givT uid
PIeT ST HIGIgeT W 8858758057 T 8090766837 Pl BIeT [Aq¥VT HICT B 3HqcAldT T
faectyor e gy 09y w9 QT W G @ Tl §ardr & I8 TN §HI6)
pacyl H PrH B aqicll Fledll BIAHl WET BT TR 8858758057 & VA UgY eAH
GreT 7 FAIT & W UNT 9956353535 @ JTIRFT T I AoT0 T &/ §HH SURIT
#Y GIRT A070 8090766837 & §X H 9 W T&T I37 @l F&= qardl [& Al A g1
7T So,/ 30§ TG At 117,618 GGTIR AT HIHIGT HITYY TR P &
41 G GINT & FIIT a1 S Vel & Ve 099 Y9 qIrH] o i [& geqr aret @
f&1a 27.07.2014 P ¥ FF 7 fA7C qIT FHY 2242 T §F &/

§¥9 WY UY §919 Y& PI SNV I§ T9IcT Pl TN Bl Wl @ GIRT U e bl
Ivgd &1 T V6T & S B SN H Sifdbd 98 &1 e §INT 9 GHI d% P dHY
faar &3 S |
T AT I ST W Y@ U @I JAIGT B U 3 BIg AR A & F@lid Tg TN
8090766837T TRITAIR §§ GIf Y&T & | $HUN BIg T Iol¥ 78] & WPHI| Fldr 9956353535 T
8090766837 W ST9W H GNWYRY g5 SIIGT PHIel [9avYT GIIT AT §9 G¥ QW 7 qardr a5
geT AT fa5 FHAIGT AEIGT G B @ SIaRT GEET & gR H 9Pl Gl Sifd S
ST Bl TIHRNT & al 99 7 Iy 1797 far A% gedl B 47 Gl & IR H 6E o7
URq I I8 W T8l 81 WPl & H U BIT Aib PYP G o Y9 HY B 3= VAl
¥ fa7 X1 H ardal dear or | fored BIeT [STef @ SaclidT H BIeT [T H W &/

TGeard T ¥Ry TR W F fAd9d g WE [dd9e Ad gag savefl 9 a7
EFRIGI] @ W FADNY HAIGISS 0 8858758057 P €IRWH BIH] AT P EY 3HY GRaTeT
ol B SURLT § ST HIGIge 90 W 3 TN W Al & GHE H ardr & I8 A48T
TR & a7 99 @ 379+ WA @l gt @I #7099 & 7 UAvHYE g PIel ¥ ardl
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off i [RFIE 27.07.14 BT SR THVHYAT & N H Q@7 T A fa
grd gidl off g¥l SR ¥ HT vHvHYE @Y [ear o7 | [oreH &ay fer@r o1 | w1
T [ 31T Bl TAPNT & FAlEE QY S Gl @ U S Pl TR SR A
g T @il ¥ arar [ [0 & U7 9956353535 @ SiANGT Yo THIY 8090766837 3R &
forered 481 BH1—a+1 ara &Il ¥Edl &/ @A @ FIFIge 90 8858758057 B BIT STl
& JqdlpT H feid  10.07.14 ¥ VHVHAYH ST a@ qidl grRfl T e el fsa
gFTeA gv YT &/

§9% QYT H 7 F&F fA99d We [d99d IUNRT & W TABY HAIY AT
GF YT HHEIGHT €N Hlo T 8090766837 @ ST UY SURYT STHY GRART ol Bl
QURIT H FHINT HEIGT & JFT AT P BIGT 199% & FRE H ardl @I T ar garar
1& 8090766837 VT & T/ & #+ ¢ €T qTewl fa7 fa® 27.07.14 B 22—42 7€ 47
NG 7 [AC P aral @ T ST qrdl @ yvErd [0 991 Il B Uil @ AT E
TeTr gfed 8idt 81 &7 §9P SIHEN 31T B & dl "edl & GBI 8197 T 427
WHUS P qidl & R H YT dl Ysel "EYT T SN GERIES & BIRVT IArdT [ AHRT Gl
for araf g8 aor s @ gane G W SFIeT UAVAYE 8 U gard 1%
TId & U9 8RR U AN @ AT RE YHI HIHDT
" fO0qy v ST @ el @ 9d va radng off
gl @ 9 G I T8 o d9 HY §RT HAINT W
Oy o1 STErT & ST TR @ N H YeT AT a Tl 16 YF ST TR 8090766837
T 9956353535 W HSIW WHD [T GIAT Y& a7 HY G S TN I & [oral H
THI—\HT Y QUINT [HAT ST £/ 1. 9839955320 2. 9651886868 3. 9999953030 4.
7897139393 ¥ #¥ §RT Uy & QI 7% & & g% & T A1 §RT qardr 7 [
8090766837 RTAHTS 0T 9919 Il GRT IV fear 7 &7 | Sif &e7 aiel &7 & 1%
g3 @vT @I 91T YT T 21.56 I [QFAF 27.07.14 B FE T T &iFH A BT foreTt
STSVHAITE 358567040242810 & [oTEd HIGIgT THIV 8090766837 TN &I HART FHwcl o |
I gsl W 21.56 91 @ §I5 G [HAT 7| I H7 GEPI 28.07.14 I [BY arge  Bv
fQaT o T AW GINT SFT &b IV AGISS B FWIATT HI0 R 0 9651886868 UR 1T
TIT oJT| HFAF Sool@HId Ig Vel [ (U TIH STl §RT AlGIgel THY 8090766837
ganT (@l0w0) S @ gie & Vel 8/ fore 5 a8 RN gy sarg < gieT fearar
TIT [orervd g8 THER QUiaar AiqTE gdla 81 Vel &/ Sad THEN Pl fSTol Bg W
FHEH B HT Y gV g fear T o dgeie 9 [Qvelyur & g8 TEY
8090766837 @I ST dlel [aId 27.07.17 &I I 10.11 g1 Al BBV WA 21.56 qf dP
TIRT [T 97 @I Qg 99 QT & G Hlo 70 9956353535 @ S1dcHIBT q [d9yOr
W VT BoT [ Sl I Grdd! §ITaT IS §lce avrvsT UY grit Wi &/ g orTE
TY Hlo T 8090766837 Pl 19.49.15 HHVS ol &I 9T UrRfl Sirl &/
T AT Sy T8l g4 F W Wi ¥ HBIN 17.34 §of 41 g THR Pl
DI U] GIET UX Fael Soidl 41 STl @ 99 TSl HG GRS §3T §9
BRUT BT THEN 8090766837 BT &RF YUIGAT Hicvl T ger § il & @ g T
IeTT H Afferd g1 @ wWia T Uig oifd! &/ AV GINT 'Sl diel fed Hlo deEr
8090766837 F1 WEYT d Uit @ ST T [HIT TIAT MAeAE 8 I UY GEIAT
HEIH Pl HoT HTHY §1 Gl B PIeT fSTeT T THET [3av0T UIeT [&21 77 for7aT BHIT
: [AeSHTYr [BAr AT § foreH Oy eArg el @ AIGISe q0 8090766837 AUl ¥
VIQTT TR 8127986342 BT eI [T TAT TSI aiet fad 270714 B TE THN
Oy v/ STl @ FI9Ige] 90 8090766837 ¥ WHI 17.42 UX HHPH [T AT T HHI
NI 21.55 §51 TP IR b 4 Y87/ I8 I8 Y SeoidH1g & [ 21.15 991 T gD
ud @I BT Hl T HSARIT P YT GRSl 8 §9% BIRVT I Jl0 70 HT
"EGYY & AT &/

S FBR W Hlo T0 8127986342 @I HIoT [SCor WG HHHT Bl Hol
ITHY UIT B T §EF [FevOr § g arer &9 "o &I 8090766837 BT FURIFT
TN W T 9.07 [E W WHE g1 OIf NNfF 19.56 91 dF TP H V& FHIBN T8
TR Al AlQwr o7 [T AV @ier 19Te T [Aveyur fasar AT @l 21.05 9 H 21,
55 9 T& ETHI ST SYTHGT WelN-T Urdd] §rTar Ta1§IT G T | §HBT ST AIBITT
I 23.02 fA9E U¥ g v grfl o ¥El oft Wi TRV 8090766837 @) (d) uret #
U% TRV 8687580730 HI UIIT AT Gl SR G#Ie® 4 o7 | Tchlel HIo 0 8687580730 @I
FTeT [dav0r  TRIRIT B Bl AT WO BY GIT BT T [T SEIIT q [y
1&Ar 77 G I8 TN M g Yo @ [Q°1d 27.07.14 Bl YSTIR ¥EGwHY TR UTP] I
91q AT VI G¥ S QT &1 GraT AT 7| JET I§ M oot & far fUgy eurd
ST g I S QAT T 19T UTSTIN H &/ NI H Gl §Icel aervsT dissyl
RIS | grEd el RIS U ST & ST FaPr SO @ Iq H &Ae gAd g ol 8
3T J8 TR H Wev g SaFEayyl & War &/ I8 TN 8687580730 & foriH 5 @ %

923

§§L
:
i
%&%
3p

30 of 105



VERDICTUM.IN

T8 ® Usel 7 & G5 WEGT foregl AT &/ I G W AT d% SUNIGRT TN @ TP H
o7 | Sl TBIN VAT THY 8127986342 BT SEIIT T Q91907 [T T @ SGH U THV
7784987598 WIGTET TG oIl oTe7anT STacilch [T T G HIGIgeT TN 8127986342 il €
ST qret @7 HIGISoT WeRIT 7784987598, 8853902938 T 8687580730, 8090766837 ¥ WHIH
& g grdf 4T 9T AT 7] S ®H H I8 AN TN @it g "ger § Ak Fifier 8/
AIGIgET TR 8127986342 T 8090766837 & EINH @& W= H [UY T I &1 EIT
SWP! Aleer A7 AT GG g SR BT AT TAT 8 SURIFT Wl Gleiger TEN bl
o G¥ QUNeT § 1999 T 109 I TRl & G&T TN 9956353535 F 3 ¥IQ7E
TN W WS F 3 BT UH [T B GrgT W B SN § 967 q9ifar a7 8/ gwH
ST w7l TN BT ool A [bar €1 ST Y 1, ¥, S & @H H XY@l T &) yodre J
gy eqr/ qrarl 7 qardr & Aldger THEN 8127986342 W U W GO AT & SEHT
IRT @l SRS Fgdal YF NI YEY [Farddl G eINT o T dlaqretl $iNGT @ 8 d
AIGTgeT TR 8687580730 VI HIIY U0,/ 30 BICeTleT HIIY ] IHINT DI TSAT
GIUSTIR ERT TART [T ST VT o7 a9 Al dRN (1) 8090615770 Sy
HIIY TH0,/ 310 FHAI HIIY [Fa1] ITHART B ASAT GIUOGTIN FRT TN 537 ST &7
&/ HIGISST T0 (1) 7784987598 X BAINGTAT TH0,/ 3710 XA BT [Fard] SR Pl
HST ST BIHad PITYY TR §IRT FIIT 57 ST R&T o7 |

9 TBIN HIew F9N @l [9Sor 379 eV | fAadreiady Heri wisl &ar a1
TAT SUNIKT AN AR TR BT I H GRVIR TP P UH HIT [T FARIT 97 ST
T fARier &1 forguy aR gwareik &/ I8 AHfad AR §RT IR 637 7397 81 39 a7
gaef 50 STl TAT|

ArferE 4 o7 F/%l U, ¥l ST RS 9T 99 QI o 9P RN Y
AIGIST TR 8127986342 & Il Q7 SGeleT Fagdal U0,/ 3110 TRT IIHY Tgdal BT il
TIT T T & AT TR 8687580730 ¥ [T €N WY HIIY U0, 30 BT
G U I HIGIgeT THN 7784987598 @ €% X HINTIT U0,/ 3710 17 §1q ATl BT
graT AT T TAT A AIGISST TN 8090615770 B €REG IENY HIIT TH0,/ 30 HHATT
FIGY BT GIT AT 7| [RT7F 1.08.14 B TavASl—3 fdar a7 54 7a19 37eft T s
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In cross-examination, this witness has stated that mobile no.

9956353535 1s not in the name of A-1 and is in the name of Sri Ram

Jaslani, partner of his father and it was found that he was using this

number. In this regard, he has recorded the statement of Ram Jaslani. In

further cross-examination, he stated that it is not specifically stated by
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Ram Jaslani that this mobile number was used by Piyush Shyamdasani.
He further stated that from the call details record, it is not possible to
identify who is using the said phone number and only with the help of
IMEI of a mobile, it can be located. This witness further stated that
mobile no. 8127986342 is also not in the name of Awadhesh and is in the
name of one Anil Kumar and he had not conducted any investigation from
said Anil Kumar in any manner. This witness further stated that mobile
no. 7784987598 recovered from Renu @ Akhilesh Kanaujiya, which was
registered in the name of Monu Sakay and he has not conducted any
investigation from said Monu Sakay. Mobile no. 8687580730 recovered
from Sonu Kashyap, is registered in the name of Sarvesh Kumar and
again he has not conducted any investigation from said Sarvesh Kumar.
Mobile no. 8090615770 of accused Ashish Kashayp, as per the call details
record, had no calls with the mobile of Piyush Shyamdasani’s no.
9956353535. He further stated that he has not seen the said mobiles,
recovered from Awadhesh, Ashish Renu and Sonu and he has only
collected the call details of the phone. From the accused Piyush
Shyamdasni, one Black Berry mobile of IMEI no. 358567040242810 was
scanned and old no. 8604351351 was found. He stated that he cannot
recollect from whom this black berry mobile phone was recovered. He
further stated that he has sent four phones to a private company SAMCO
Touchscreen Services Pvt. Ltd. which recovers the data and he has no
knowledge if the said company is registered with the government or not.
He further stated that mobile nos. 8090766853 and 8090766837 are in the
name of one Shankar Singh, s/o Nikhil Kumar and he has not done any
investigation from Shankar. This witness has also proved the CDRs (Ex.
49 and Ex.50) regarding the G.D. entry and call details record. In further
cross-examination, this witness stated that he has drawn a self conclusion
that the fake numbers which are not in the name of accused persons, were
in fact used by them and on the basis of the same further investigation

was conducted. This witness stated that during his investigation, only the
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details of phone call and SMS were collected, however, no transcript of
any message was collected by him. He stated that during investigation, he
found one SMS ‘love you’ from mobile nos. 8858758077 and
9956353535 and on investigation, it was found to be sent by one Kamini
Sachan and she admitted relationship with him by stating that in routine

daily SMS, such a message was sent. This witness further stated as under:

“o @Rt [Qdeer 7 79 S A9y & 0 TR 8 I8 BIg
Siforeg ey T8 off) A fadwer # @wrEHt & SMS @
sifaRad a1 SMS fora® dler STor Al 7=t & @ 49
wwereft SMS =81 fAer)”

This witness further give the details of various recoveries of CDRs and

the respective G.D. entries.

55. PW-19- Dr. Rajesh Kumar Agarwal, who conducted the post-
mortem examination of the victim, recorded the following injuries on the

dead body:

“ 2622018  # S0 TSI FHN JTGIST TAATT dIAT Y GO [AfdedT STEIBTRT
BITGNY TN (31qh1e) G¥

TG BT [HI—
1. 1*9Id 28,/7,/14 @I H WIHGNISH WR H7% WYHIT H W7 & UG U7 BT
o7/ QYNGR @71 ¥ #7 S0 fer f@ds], s SR Yo [Gard], S0 ST SIS
S10 T srevefl & Wgdd 918 H Gadbl SIavIrH < godl UGy $grE Tl 50
117,/41,/187 GIv§ X, Yo V=0 HIdbIad, HITYY TIR 3TY ¥ 27 g9 off 3w
foret ¥,/ — 4625 SRGAeT FHN T FIGAT BT 3870 Al AIRT T EIFIIS 1543
qd= P HicT g7 9T Pl ABY I o B G PHT GNTHICH (AT o7 | 99 BT IATET
SY 97 grel 8IFUTS T pI~eded & gINT B T8 off/
2. NI _9¥IEroy

FAPBT B TS 146 HoHo, 3IGT Pa HIdl @l o | IRIN Bl 3HeT IU G
faaet vaordt Bdor 7 oft aor T&T < gl =Y off | e "rdw T fie b 3yt
g (7=l QI 18%T G¥ off | gadT @l 31 g5 off Hg efIsT I orl o | Il 818l &
1§ AV AT (Fegor) & 9T o
3. g yd 318 Fe—

1. @RI & W Tl g19 X @ T18 31I% | ST &5 H T BT W 8
¥oHlo HYv/ 6 HoHlo U 4 HoHIo |

2 @GN & W AT G194 HoHlo YU 4 HoHlo R U¥ Hie BeoT &F H
gifel 4ls & UV |

3. @RI @ WreT HIT "rg 2 HoHlo YT 2 HoHlo, ¥HIE AT u¥ Fifed! SE
@ e qI8% @Bl 3V

4. @RIT & W AT T19 1.5 WoHlo X 1.5 WoHlo HUS 8IS b qIg avw |

5. @RIF @ WreT AT "9 1.5 HoHI0 X 1.5 HoHlo HiFer gl & 918 v/

6. @RIg & W] AT "9 3 WoHlo X 1 HoHlo TET P &g SN AT I
3TF 4% H SN 4% ab A% GreierT 5 off |

7. BT §3IT 10 19 1.5 HO Hlo X 1.5 0 Hlo ¥ 3.0 ¥HoHI0 X 1.5 HoH0 P
ST SIS G1q e il {Ife el ¥ ST Bl a¥® 10 YUT 10 HOHIO P &FBT H
ol of AU @ TEY o
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8. PCT §3IT 19 4 WoHI0 X 1.5 WoHl0 ST P ¥l avw ®fach a& T&vr/
wHIefl Felfddber 2.5 HoHI0 W FHUR AT

9. HTIYeT HTgos VHSS HIq Qlfe] & & /9 U¥, 8 HoHlo X 6 ¥0H0 |

10. BT §3IT &9 4 WoHlo X 2 ¥WoHlo Il & e 9177 7 ¥l fAuer & 12
wHoHlo Hrer) 6 'O' FIH  GISiIerT u¥ | Piac a@ TN o7/

11. T 3T &19 2 HoHI0 X 10 HoHlo X @Iv7 Uefl a& Te¥ UIe @& qlfe+l
3R ¥ 3% NIgC Uldterr @ 18 HoHlo 14/

12. T 37T &9 2 HoHlo X 1 HoHlo X ATyl a& v, ¥ 31 &g N7
7% 3% a1y |

13. @eT §3IT G191 HoHlo X 1 WoHI0 X FIYefl T Tevr/| qrd 87 @&l R
fTv & e oY (GrEr B avs) |

14. T 3T G919 2.5 ¥oHI0 X 1.5 HOHI0 ESSI T TEYT Qlle™ avF &5 v
S 1 wge vRIRIY GARaY sferges v W 22 WoHlo H o)
4. TAND geT

TET 7 LfBar v g off ) ave # @ @ 7ot (varei) S oft o 1
gic F0 8 & GRUTH o7/ Il BHS Uof o/ 4l 87 P dHY Grell oF | qIfe
TYE @I TG Pl Tl IR Bl ge oAl |

UREI1 @1acT % URCITIH WeT §3T o7 SiIv ¥ STl TIey G HIogqe
o7 | ¥CHE HTT AT o7/ oflay WeTl g3l ofT| a=d QI+l &l fevel Ueileflfore g¥ieror
&G Yol TIAT| ITIET H ARCS IS WWha X BT IUNIT o7 IH ISvETS BT
¥l g [orar T | SIIReT BIAcT H Ml wlq [T AT o |
5. BARI G H Gadsl Bl Gog Pl FHIGT THI TIHT ST (@7 o7 GG BT BT
PRUT g Yd 3018 FISI B Bolvaey IFIHId 9 GGH o Flc—701 W 6 [l aeaT
T = el W ST WG &/ e Ho 7 W 14 dF (9 & Sfafka) [ gReN T
T EIOIIY GIRT ST Hd &/ FIT W0 9 [bvl Wead T =< 37ei ¥ 37T G494 &/
6. S THT Iord T TR T H WCHBH IUN SAIvGSl? B b g 3d B The | Ol
§ 7 foray fAg e &lex, Wolld g clFl [dsiar @ gas/ oiv W H g
3T YVTH /VAISS ¥oid vel blde] se YUC oI%e [F9e g duig+r/ &I+l &l &
TR H B §Y i1/ lAd &I%/ 5 W SI0YToV0 ST P lord TS R forar
o/
7. gRke greq Rl S wofla §HIR S 7 & GHT 3797 evdeld 4 ddR @Y &
37U EVAIEN [ o | S ¥Rl Bl H T deal g/ Uaer b WHl Sraes o
SFT ST W HEHT EId §Y YT SUT EVAIEN [HY o 3N AT Al [ o) W
BV B H IIET BNl § | UNTHICH YIS gv 4g9f &—70 STeil oiar & WRqof
grTHISH @1 fAfSararel f g8 ot
8 HAPBI & ¥q ¥ b HeldR, Vb &, VP U<l VP Fdl Y gucel, & 83N
[y, v wied 1 @1 dvelc d Qe UV &1 WY a¥Ee 6T T o)
URTHICH N+ & §I§ GRTHICH RUId o7 59 12 J9F /| Hid < 919 § Hid <
FTS T IISH, ¥,/ T0 4625 TP FHAN T Hlecll HI~ICTT 3lolcil TI]T P Falel
& o |
9. JadT H IV UY Hog Yd 37 AT [e7Id 27.7.14 I JMF 11 F 12 9 GgArT
ST 99 & gael @ 9N UGN Gl Gl el 3T °I9 G T o d ERGIN IR W

37T TYg &7

In cross-examination, this witness stated that the deceased died due

to excessive bleeding and shock. The post-mortem report was Ex.Ka.70.

57.

PW-20- Arvind Srivastava, Deputy Manager/ Nodal Officer Tata

Teleservices Ltd., provided the details of mobile nos. 8090768853,
8604251351, 8090766837, 8090615770 and 8960868686. He stated that

the details were given to Akhilesh Kumar Gaud, 1.O. by his predecessor

Nodal Officer, Arpit Srivastava, who has attested the same. This witness
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identified the signature of Arpit Srivastava, who has attested the call
details.

58.  This witness also produced Ex.Ka.71, certificate issued by the
company as Ex.Ka.72, the certificate regarding CDR and other certificate
issued by the company, certified by him and also proved the document as
Ex.Ka.73. On a court query, whether server data contestation remain in
the security. This witness stated that there cannot be any human
interference in the data feeding system. He further stated that Ex.Ka.73

was prepared by him.

59.  PW-21- Rajeev Singh Sengar, Nodal Officer Bharti Airtel, stated
that his predecessor Kaushlendra Tripathi has resigned and he has proved
the call details prepared by Kaushlendra Tripathi and submitted to 1.O. in
pursuance to a letter written by S.S.P. Kanpur, regarding mobile nos.
9651886868, 8853902938, 9956353535, 8127986342 and 7897139393
which proved as Ex.Ka.74 to Ex.Ka.84. In cross-examination, this witness
stated that he has not cited as a witness by the 1.O. He stated that he has
no personal knowledge whether Kaushlendra Tripathi before issuing the
certificate, has complied with provisions of Section 65B (4) of Evidence

Act.

60. PW-22- Kaushik Ghosal from Vodafone appeared and stated that he
has provided the details of the following four numbers are 9839037272,
0838868686, 9838202354, 9839031012. He proved the call details of the
phone numbers as per the call details 9839037272, is registered in the
name of Kamlesh Kumar and mobile no. 9838202354 is registered in the
name of Mahadev Paper Mill through Sanjay Shyamdasani. Mobile No.
9838868686 i1s registered in the name of one Kamlesh. s/o Raj Mohan and
mobile no. 9839955320 is registered in the name of Manisha Makheeja.
This witness has provided the call details of all the four numbers which
was Ex.Ka.86 to Ex.Ka.100. He further stated the call details of mobile
no. 9839955320 in the name of Manisha Makheeja, is having the original
call details as Ex.Ka.103 to Ex.Ka.115. This witness has also stated that as
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per his certificate issued under Section 65B of Evidence Act, there is no
tampering with the computer data and the record is correct. In cross-
examination, he has stated about how the call details were prepared and

supplied to SSP Kanpur.

61. PW-23- Shashi Bhushan Mishra, the additional Investigating
Officer stated about some newspaper cuttings on the basis of which,
accused were arrested and people praise the working of police authorities.
This witness further stated that he has conducted the search of the factory
of accused-A-1 and recovered four numbers C.P.U. In cross-examination,
he denied a suggestion that the arrest of accused persons were wrongly

shown.

62. PW-24- Dr. Praveen Kumar Srivastava, Scientific Officer, Forensic
Field Unit, Kanpur Nagar stated that on receiving the information of
murder from the S.H.O., P.S.- Swaroopnagar, he along with his field unit
team had visited the place of occurrence and recovered one knife from the
bushes and on benzidine test, blood was found. The same was sealed and
sent to FSL, Lucknow. In his presence from the sealed packet, a knife was
taken out and he stated that this is the same knife which is Ex.36 and the
report is Ex.Ka.128. He also proved the certificate under Section 65B of
Evidence Act under a signature as Ex.Ka.129 and regarding the
videography of the recovery effected at the spot. He also proves the
photographs as articles as Ex.37 to Ex.55. He denied a suggestion that he
has not visited the spot and stated that he has done the investigation at the

spot. He also denied a suggestion that he has manipulated the evidence.

63. PW-25- Vinod Kumar, Sr. Scientist, Forensic Science Lab,
Lucknow stated that on receiving the information, he visited the spot and
inspected the car from which the following recoveries were made. The

operative part of the statement read as under:

“58T GG 151/14 &N 323/147/392/364 TSl & @=igd
ECTeIeT UR U5l Y FCTIYST BT VIS [T 56T & EeIwe/el iR &S] PR
o EGfET a1l B v 3T T (1) 3ies &7S HYer 39 dieT WY I
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P dve dfic & I (2) Vb 36T 7S HHeT §7 BT 49 ol SIFAN Hie &
e qreit oflc & UrT I (3) TP 3768 W9 GIIeT Wb I PR Bl fie d e
& UNT A (4) T 3G Ulell 3T H hair sample W15 &1 ofic & (5) dT 3ies
TG [oTh! TEIISAT BT 28, 28 TAT 32 o ATl TE— PI% &1 e &1 fic
T (6) TP 355 @S HTSeT vk Wi & B @ BIR &1 Hie d ofic I (7)
Ve 315 Hrclel WY Wi P (8) [ i @IS UF U¥ UTd 376 3T
fa=& G Q1 & Q5 | EFie fa51r =111 it Sk PR @1 ol | fier e et T
7. UP 78 BR.5009 TCTI9IeT 4% <] o 51 SuRlh @il 71g §5 off #¥ &RT
TE RIS IR BT 13501 7T 71 3R AR FINT 39W S SURIH WIeY VBT
1351 T o IF fAdTad P GYS BT o1l [0 & T HR [AderT 3 wic)
TN 3ITT PAR 91 § G FIT B1 BIC! TTH1 775 o1 BICHTH! di7 et
qv TS off GIf T o H 36 &1

5 B e 7 avrs off & enfder gaIgett &1 gAract 3 SUcise T
. 707 708 F 709, 710 712 &1 BFIGT G. 707 B& AT 7. 708 T 709
geTReYeT [T & AR g g §aIgNy 4 & Be aioiT av geef & 130 STedl
71 G ARG "G o7 | Rulc RYIC gv 7eef & 131 ST 11 BRI 4.
710 G 711 G 712 W JeT 36 BIC 1% & Sl 7 &7 GFrac 4 afiied &1 ot
faaad @l 5 G 13T 7T &1 it AT GATEed! & 19T T 4 avg 56

TigTd 92 sietl -&T1

9 TV Ov-

3IgH 39, i, T X7 & A5 IEATHF R FIRIH SHRTHIT
wIc 9% avg Heof SieT & gsel I8 37T9f i fa5 [FI1CT qIiaer T8l & SN et
Te1 81 37 a7 13 g7ep! e g T8 ugT SaT 3N Tl T8t Sreir S

RIITeTY 31— IGT8 IRT ST 77 15 f3foicer &% & wiel &iar .=ir &1 39
T § g8 WYl wich I1% g 81 a7 T8l 81 a8 §89 & THY S0GT A
371 37 G aeg 5ol Srerr e

# 3797 T 658 YRAI? HI&Y JTEIT 1872 T FHIT §7 J¥gd ¥
V8T &/ I ATV UF I &I I ISR 7 &1 Safd— J&T 9% 3fHoTr & fAgrT

3IfeTHFI 7 19T 5 658 T FHIUGT [Qdae bl 781 RUT $9 ¥ g &l
1337 ST GepaT | I8 FHIUT 9F folTeT FEIUT UF d81 81 3N §15 5 1T T &/

RIIIGHRT 3TeST— FHT G1ed SNl Vel T 391 derar & we—¢f 4 §89/
Ui & o<k geaT ST

R GRT 3% Q@G H [Sfoieer AV g FFRICY g fU=ex BT FaFT Hedh
wict FTiad Suavr T8t o il wieh 3 g seser 78 98 & TE TAT
U7 gv¥ 59f & 132 ST 71

3T gweH H T Hiel AleY qUSel @i T g FosToHo
151/14 TRBR V/s U IHGHT! 3771 [6avr 3ifabd &1 9fier Je¥ &Terd 7 GIFr
q&T & JURIT H I G & T R & TEE @I T

JUSET & X H Vb FPhe CIRT T & 3<% PIIT H &ve g i
31T I [Aael 97+ ¥ &I 715 1 TlTe 8 HHI T Ve aqep Bl arallg 32 HHI. &l
1 T3l R B 32 HHI R awg Heof 93 e 28-28 wH WY avg Heof 94
95 STl TRITI TT 157 BTl R A1 ol9e g2 o1 7 W avg Heef 96 & 98 Sreil
T T GIeeft R Gv awqg Heef 99 Srewm Tl @O o @US v i @i et
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oW g Hedf 100 Srm W O§9 @GS W W 151/14 ERT
147/323/364/392/302/201/412/1208/34 3718.41. . 9T ¥qOGTR §9H
Iy SR SIS 3ifahd &1 g8 qUSer Hieh H IURIh avg Heel a1g Adret I

8?./ ”

64. In cross-examination, he stated that the articles recovered which

were having blood stains were duly marked. He denied a suggestion that
the certificate under Section 65B of Evidence Act is a fake document. He
also denied a suggestion that articles are not sealed in his presence or that
he has made shown the recovery of articles while sitting in the police

station.

65. PW-26- Dharmprakash Shukla, another co-investigator, stated about
the deposit of the articles with FSL. He also stated about the fingerprints
taken at the spot and sent to the FSL for examination. This witness stated
that vide diary no.6, he recorded statement of Sagar Ratnani who stated
that he had gone to the house of Manisha Makheeja in relation to a
matrimonial proposal while confronting his statement, under Section 161
of Cr.P.C. and Section 164 of Cr.P.C, he denied a suggestion that
subsequent statement was recorded in order to cover up the discrepancies
in the previous statements. He stated that from 24.7.2014 to 28.7.2014,
Manisha and Sagar Ratnani were sending message to each other, however,
he has not collected the transcript. He stated that he has no knowledge
whether in the previous statement under Section 161 of Cr.P.C., Sagar has

told about her relation with Manisha Makheeja.

66. PW-27- Gopi Chandra Yadav, Inspector, stated that on 28.7.2014,
he received an information through wireless set about abduction of lady in
Honda Accord Car No. UP78BR5009 and while searching for the same,
he found the car parked near Shanti Medical Store and then he gave
information to S.O., Swaroop Nagar, who also reached there and
thereafter, the higher officials and field unit dog squad also reached there.
The field unit team broke the window pane of the car and took out the
injured lady and sent her to the hospital. During the inspection of the spot

by field unit, one white colour blood stained handkerchief, three knives
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which were blood stained, hair, sandals etc. were recovered which were
sealed. He deposited the same in the police station vide G.D. No.7. In
cross-examination, he stated that no mobile was found inside the car and
denied a suggestion that the proceeding was ante-time and prepared at the

police station.

67. PW-28- Amit Kumar Sharma, Nodal Officer Reliance
Communication Ltd., stated that his predecessor, Madhu Balusu has
prepared a covering letter on which he identified a signature and proved
the documents as Ex.Ka.133 to Ex.Ka.134. He stated that mobile no.
8687580730 was issued in the name of Sarvesh Kumar and also stated
that while preparing the call details record, no tampering was done with
the computer and certificate of Section 65B was issued. In cross-
examination, he denied a suggestion that the call detail record is not
correct and for providing the certificate of Section 65B, no summon was

issued from the court.

68. PW-29- Kulbhushan Singh, S.I., also stated that he had gone to the
office of Aircell and therefore, he could not collect the original CDR of
mobile no. 7784987598, however, from the mobile ID of the company, the
call details were retrieved which are Ex.Ka.145 to Ex.Ka.147 and in this
regard, certificate under Section 65B was issued which is Ex.Ka.148. This
witness further denied a suggestion that the documents produced by him

are fake.

69. PW-30- Rajeev Dwivedi, Inspector, stated that he has received the
envelope from the doctor for sending it to the FSL, Lucknow and proved
the DNA report from Hyderabad. He stated that S.I., Reena Gautam
arrested accused Manisha Makheeja and while in custody, statement of
Piyush Shyamdasani and Manisha Makheeja was recorded while they
were asked to sit in front of each other. He recovered the details of Black
Berry mobile phone which was provided from the company. The operative

part of details read as under:
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“@rl @ yF @ 3gerR IMEI No. 358567040242816, Email ID 3o 17.9.2011 @I
manisha05@hotmail.com T 210.2012 @I Email id Piyush shyam jesani@yahoo.com
¥ activate g3 o7 §9 mbl. set v 3R IMEI 7 405045017477576 130 3.7.14 &I §% off
foreer mbl. No. 8090766853 it far Uy @7 7/ & Activate §3i/”

70.  This witness also stated about the recovery of CCTV footage hard
disk of Rave Moti Mall and Varanda Restaurant. He also stated about the
inspection of the Honda Accord Car by HCP-MT- Rajesh Shukla and
inspection of the other suspected places. He also produced the location
chart of Piyush Shyamdasani, Awadhesh, Renu, Sonu and Ashish. With

regard to the call details, witness stated as under:

“foree srgar Uigy 7 Mbl. No. 8090766853 ¥ 3iaeleT & Mbl. No. 8127986342 U 21.05
gv aral &1 §9 FHI SqEe @1 Location Varanda restaurant off | §9% SURIT 7fagad
VT &7 3797 Mbl. No. 7784987598 ¥ Sy @& MbI. No. 8090615770 U¥ 21.08 Y% ardl @1/
59 979 ¥7 @I Location grdd! arren? Road, Varanda Restaurant @ e off | UI=gy grer
e I g7 21.17 °%, 21.55 g% Call @1 7| 3eler @ Location Varanda restaurant
off | ¥ §RT Sy &I w7g 22.13. Mol. vv Call @1 75| s191 @ Varanda restaurant &
T Hiqe o | g%l #H H ST gINT Wi @ wHg 2223 2225 g9 Call @1 7/ Location €
IS e el qrrenr Road €1 WG ERT STEAW @ 2337 v Call @1 TE @Y @1
Location @71 g7 ¥ Rawatpur Road W fAeit| g4l Location Wk 9Igw g1 Honda
B TS GBI T B IR S FEH @Al & GYS BV A7 §9% SURINT G GV
ety @l ermar Call @1 75 fored 7@ Location 971 &3 4 & oel & Honda &R
FaBT BT 9 TS & 3<% IIFG Gl AT/ I G SN Pl 28.7.14 77 00.05 g5 Call
@ 7§ & g7 Location TT@ &5 F WL S 99 fAerT & ¥ ¥ g%/ SR FINT W
IR X @I Flo wWIglber ¥ Y BIST 7| $¥ NI Y gIT FHI0T B wHg 22.42 v Call
@I TE | WY Varanda restaurant ¥ 1= 3THY G T GGl § AeidY G B AR
P 1357 § Gt @¥ar € 9 fadad g gy @& Mbl. No. 9956353535 @& SUT] B
7 Chart & g7 Yvfa: e &/ W19 &7 ggad g Mbl. No. 8090766853 ¥ 21.55 doi
7qeler @ Ph. f37] 21.56 a1 #4191 @1 Call f&ar/”

71.  This witness further stated that he has shown the location of all the
mobile numbers of the accused excluding Manisha Makheeja on a google
map which is Ex.Ka.152. The exhibition of the google map was objected
by the defence side, however, the court observed that regarding overruling
the aforesaid objection, a separate order is passed. This witness by relying
upon this map, told about the locations of the accused persons except
Manisha Makheeja on 27.7.2014, immediately before the occurrence and
subsequent to the occurrence. This witness further stated that on a
previous occasion, i.e. on 13.7.2014, an attempt was made, thereafter,

another attempt was made on 27.7.2014 and in this regard, this witness
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stated that he has collected the call details of Piyush Shyamdasani, Renu,

Sonu, Ashish. The operative part of the statement read as under:

“g¥Ib Yd §cAT B FIAT R[AGIN @ fa7 & el TR U &/ 30 13.7.14 Bl AT Bl )
7 groT TS R oriant resort ¥ aigwl @ WHI g% =T off foreger Invitation
Card SYeiel 8 30 20.7.14 &1 g1 TS IISF=7 797 N7 @ 3T Uiy g1 oft it f&
aIRIT & BT THT 78l & grft forgar Chart e &

120 13.7.14 @I FISTT el 7 84 U8 WY FIRT 379 H10 ¥ X7 Bl FHI 00.15 5 T
597 00.18 g9 Call &1 T/ 0050 T¥ Jqersr & qrdt &1 off | 0 20.7.14 &I =T B TIoA=T
WheT 7 & U Uy G 7 & MDbl. U¥ 2229 91 7 2223 §of ardl Bl T 7T HIET B

Mbl. 5w SMS 57 737/ 22.38 §or 7N @I call @1/ §9 THR 80 20.7.14 B FFY, ST
W WA 2027 § ABY 2225 o A% TIAN TP 4 Y& | FHI 21.07 IOl ST T GIIY G

@ Call @1 Location Miston Road &1 & o f& ge @ivie & g7 Reyq & foae
sifrgaTT g1 Z square TR fier @) g &Y T ot @) gfe gkt 81 R0 21.7.14 @1 o

21.41 T 2143 9 $1g¥ @ Location Rev Moti @1%1ed &7 § 3/@Ee &1 Location 21.38,
2153 o HIHRT &7 § g figad Ny & qrar f & & 8/ X P ADIT 21.36 g9

BT &7 # Rev Moti & U7  srqeler & aral #f g v&l &/ $9 f3aver & 3/aey, ¥ G
21.7.14 @I Rav Moti Big Bazar ¥ @1q @& 3K WIqy & J81 IuRed &7 & a2 &I
gfee gt &1 §9 YBR AMIFTI T 9gad Mbl. TR @ [0 137.14, 20.7.14, 27.7.14 B
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72.  This witness further stated about the call details between the
accused persons on different dates. He also collected the details of IMEI
number used by Ashish. He gave complete details of the scientific
investigation regarding the recovery memo of the mobile phones, SIM
numbers and IMEI numbers used by all the accused persons. This witness
stated that as per his investigation, the incident was done neither with a
motive for taking away the car nor for making any physical or sexual
assault with the lady. The phone of the deceased was lying in the car on
which a call was received during the incident. He further stated that
during investigation, this fact came on record that mobile no. 8090766837
is of Manisha Makheeja, who is friend of Piyush Shyamdasani and
another mobile no. 8858758057, is of an employee, namely, Kamini
Sachan who worked in his factory. He stated that he gave complete details
of the various phones made on the date of incident between the two
numbers and concluded that both accused, A-1 and A-2 were in touch
with each other before the incident. It was also found that Awadhesh

Chaturvedi 1s a former driver of Manisha Makheeja, was using mobile no.
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8127986842 and knew about their love relationship. This witness stated
that on the basis of the evidence, it was concluded that Piyush
Shyamdasni in conspiracy with Awadhesh, Sonu, Ashish and Renu in a
collective manner committed the murder of his wife by paying ransom to
the co-accused. He also stated about recording the scene of occurrence
which suggest that the murder was committed in a brutal manner. This
witness also stated about the call details, CCTV footage, purchasing of

knives and recovery of the diary of the victim.

73.  This witness further stated that during investigation, it was found
that Piyush Shyamdasani was not having such an intimate relationship
with Kamini Sachan that he may commit murder of his wife- Jyoti
whereas such evidence came against accused- Manisha Makheeja. This
witness also proved the sealed articles which were sent to FSL, Lucknow
and were produced before the court by opening the seal, the mobile
phones etc. are Ex.103 to Ex.106. In cross-examination, regarding the
chart vide Ex.Ka.152, he stated that it was prepared in crime branch and
only bears his signatures. He denied a suggestion that google map has
been prepared just to create evidence. In further cross-examination, he
gave details of the call made between the accused persons regarding the
google map. He stated that he had taken the copy from the satellite google
map and has shown the location by his own with colours. In further cross-
examination, he stated that Piyush Shyamdasani did not get his medical

examination.

74.  PW-31- Reena Gautam, S.I., stated that she was also an additional
investigator and recorded the statement of witness, Manisha under Section
161 of Cr.P.C. At that time, she was not arrested. Manisha told that she is
having relationship with Piyush Shyamdasani before his marriage and as
Jyoti was objecting to the same, a conspiracy was hatched for murdering
Jyoti. This witness stated that she did not suggest the 1.O. for recording
the statement of Manisha under Section 164 of Cr.P.C. When confronted

with her own statement, this witness stated that she has told to the 1.0.
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that Manisha has told her that she was having relationship with Piyush
Shyamdasani prior to the marriage and hatched a conspiracy to kill Jyoti.
However, in this regard, she cannot tell the reason why it was not

recorded. This witness stated that she arrested Manisha on 30.7.2014.

75.  PW-32- Karan Kumar Singh, Constable, stated that in his presence,
S.0., Shiv Kumar has done the investigation regarding accused- Sonu,
Renu, Awadhesh Chaturvedi and Ashish Kashyap. He recovered the blood
stained clothes of Sonu and Renu and he had prepared the G.D. entry as
dictated by Shiv Kumar Singh, which was Ex.109 to Ex.110. The sealed
packet of the clothes was opened in the court and the clothes worn by
Sonu and Renu as articles were Ex.111 to Ex.114 and he proved the
recovery as Ex.Ka.154. In cross-examination, he denied a suggestion that

the entire proceeding is fake.

76. PW-33- Sagar Ratnani stated that a matrimonial proposal regarding
Manisha Makheeja came to his family and he along with his family
members came to Kanpur, in the morning of 24.7.2014 by train. He stated
that all of them had lunch at the house of Manisha Makheeja and at that
time, parents, grand-parents and one mediator, Suresh Nahlani was there.
He and Manisha Makheeja had talk while sitting separately. He stated that
the girl was uncomfortable because of her short height and told him that it
will not look good, if she said no, therefore, suggested him that he should
refuse and therefore, he refuse to get married to Manisha Makheeja. This
witness stated that he returned to New Delhi on 25.7.2014 and up to
28.7.2014, he had chatting with Manisha Makheeja. He proved a
statement recorded under Section 164 of Cr.P.C. as Ex.Ka.155. When
confronted with the statement, Manisha suggested him to say no, is not
recorded in his statement under Section 164 of Cr.P.C., This witness stated

that he cannot tell the reason why the Magistrate has not recorded it.

77. PW-34- Shiv Kumar Singh Rathore, the main Investigating Officer
and S.H.O., P.S.- Mangalpur, gave a complete details of the investigation
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starting from the information given in the police station for recording of

the FIR.

78.  He deposed about the investigation conducted by the FSL field unit,
the statement of the witnesses, the recovery effected at the spot, the arrest
of the accused persons, their confessional statement recorded by the
police, he gave a complete details of the confession of all the accused
persons. He also gave the details of the mobile phones, the SIM cards,
IMEI numbers, call details records received from the various mobile

companies, the conclusion drawn by the co-investigating officials.

79. In a lengthy cross-examination summing into 100 pages, this
witness gave each and every detail of investigation, information supplied
by the prosecution witnesses and all the documents which already stands
exhibited in the statement of other prosecution witnesses. In cross-
examination, this witness denied a suggestion that all the documents have
been prepared while sitting in the police station. In cross-examination by
accused- Manisha Makheeja, he stated that he recorded the statement of
Manisha Makheeja on three occasions and she was arrested on 30.7.2014.
In lengthy cross-examination, the defence counsels put all the questions
which were already put to the co-investigating officials and he denied a

suggestion that he has collected fake CDR and electronic evidence.

80. PW-35- Om Prakash, Head Constable proved about the recovery of
the motorcycle from accused Ashish as well as the knife used in the
commission of offence. He was a witness to the same which is Ex.Ka.171.
In cross-examination, this witness denied that he has not visited the spot

and no recovery was effected in his presence.

81. PW-36- Brij Kishore Dixit, Head Constable, has proved certain
G.D. entries prepared by him as well as other police officials as
Ex.Ka.173. In cross-examination, this witness also denied a suggestion
that the same G.D. entries are prepared in the police station and the

signatures of the witnesses have been obtained later on.
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82. PW-37- Ram Prakash, Inspector stated that he has prepared Naksha
Najari as Ex.Ka.174 and Ex.Ka.175. In cross-examination, again this
witness was given suggestion that he has not prepared the site plan at the

spot and no recovery was effected at the spot.

83.  Thereafter, CW-1- Madha Balusu was examined, who proved a
certificate CAF, which was downloaded from the computer system

regarding the CDR of phone nos. 8687145104 and 868758730.

84. CW-2- Tej Bahadur Singh, Head Constable, stated that accused Om
Prakash Shyamdasani died on 28.10.2018 and proved his death certificate
as Ex.Ka.156.

85. CW-3 — Shiv Kumar Rathore (PW-34) was re-examined.

86. Thereafter, the trial court recorded the statements of all the accused
persons under Section 313 of Cr.P.C and put all incriminating evidence to
them, identical questions were put to all accused persons, they denied the
same and stated that these are false evidence, created against them. The
accused persons stated that they have been falsely implicated and they are
innocent. Accused- Piyush Shyamdasni in his statement, recorded under
Section 313 of Cr.P.C., has stated that the informant side is highly
politically connected as one of them is a sitting MLA at Jabalpur and he
has been falsely implicated whereas he has given the correct information
in the police station. He stated that the mobile number assigned to him,
was not on his name. He also stated that accused- Manisha Makheeja is
residing near to his house but he has no love relationship with her and
family of Manisha has also participated in his marriage with Jyoti. He
stated that Shankar Nagadev was demanding money from his family and
had taken Rs.50,00,000/- from demand draft, Rs.10,00,000/- from cheque
and Rs.40,00,000/- in the shape of jewellery and also demanded
Rs.10,00,000,00/- for settling the case but the accused was not in a

position to pay. He further stated that PW-5, Triveni Shankar Dixit was
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produced under the influence of aforesaid Shankar Nagdev and recovery

of ring 1s fake.

87. In her statement under Section 313 of Cr.P.C., accused Manisha
Makheeja was also confronted with similar questions and she denied the
same. In reply to question no.105 whether she was having thick relation
with the Piyush Shyamdasani, whether this fact was known to accused-
Awadhesh and whether in a criminal conspiracy, all the accused persons

committed murder of Jyoti, she denied all facts.

88. In reply to question no.108, PW-31- Reena Gautam, S.I. has stated
that when she recorded the statement of Manisha under Section 161 of
Cr.P.C., she told her that she was in relationship with Piyush Shyamdasani
prior to his marriage and Jyoti was a hurdle, therefore, they all conspired
to commit murder of Jyoti. This accused-A-2 stated that this is all fake
and concocted story made with due deliberation and she has been falsely
implicated. This witness also made a statement under Section 313(5) of
Cr.P.C., stating that she had no relationship with Piyush Shyamdasani who
was younger to him by few years. She wanted to perform marriage with
Sagar Ratnani and therefore, she was in touch with him even after
24.7.2024, when she met with him at her residence and in this connection
she was making SMS and Whatsapp call to him. She stated that her
marriage proposal broke down because she was involved in the present
case and police has spoiled her life. This witness stated that her D.O.B is
5.11.1987 and Piyush Shyamdasni is much younger to her in age and
therefore, the allegation of love relationship 1s false. She also stated that
she was arrested after the sun set by PW-31- Reena Gautam and even an
attempt was made by moving an application before the court to get her
pregnancy test just to defame her. She further stated that police was
influenced by the media report and has prepared fake evidence against

her.
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89. Thereafter, the case was fixed for defence evidence of the accused

person.

90. DW-1- Ajeet Kashyap stated about the plea of Alibi set up by
accused- Ashish Kashyap and stated that on 27.7.2014, Ashish Kashyap

was with him at Pandu Nagar crossing.

91. DW-2- Suraj Kashyap stated that he is cousin of Ashish Kashyap
and on 27.7.2014, they were together at Pandu Nagar crossing.

92.  DW-3- Mukesh Shyamdasani, brother of accused- A-1 stated that
Piyush’s marriage was performed with Jyoti on 28.11.2012 and he
produced the marriage album and other photographs. He stated that after
marriage, both Piyush and Jyoti went for honeymoon for Singapore and
Malaysia for 15 days and they returned happily. He also produced certain
photographs of the honeymoon. This witness further stated that both
Piyush and Jyoti celebrated their first marriage anniversary in Kanpur
club and programme was organized in which photography was done and
all the prosecution witnesses were present and they were seen happy at
that time. He produced the photographs as Ex.Kha.l to Ex.Kha.107. In
cross-examination, he stated that after marriage, Piyush and Jyoti were
staying happily and had no dispute. He came to know that the family of
Jyoti is very miser and used to put pressure on Jyoti to bring money from
her in-laws. He stated that on 27.7.2014, he was going to Delhi by train
and after some time Piyush called from his phone no. 9956353535 to his
phone no. 7408211111 and informed that Jyoti has been kidnapped and he
was very perturbed and weeping. He gave the description about the
manner she was kidnapped, when they had come out of Varanda

Restaurant after taking meals.

93. He stated that his father made a phone call at Number 100 and
asked Piyush to reach P.S.- Swaroop Nagar and thereafter, the complaint
was given. He produced the copy of the railway ticket as Ex.Kha 108 and
Ex.Kha.109. He stated that Shankar Nagdev was continuously
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blackmailing them and was demanding crores of rupees to close the case
and his family has given Rs.60,00,000/- by demand draft and cheque and
Rs. 1,00,000,00/- in cash. He further stated that his family has been
involved on the pressure exerted by Chief Minister of Madhya Pradesh.
He denied a suggestion that no money was paid or that his family was

demanding money.

94. DW-4- Dr. S.K. Juneja stated that the patient by the name of Jyoti
visiting her as she could not bear a child and he has given certain
prescription which are Ex.Kha.111 to Ex.Kha.113. In cross-examination,
she stated that in a medical investigation, certain deformities were found

and she was advised medicine for the same.

95. DW-5- Shabab Haidar, Assitant in District Jail, Kanpur Nagar,

produced the entries regarding the accused person in District Jail Kanpur.

96. Thereafter, the trial court vide impugned judgment of conviction
and order of sentence convicted the accused, A-1 to A-6 whereas accused,
A-8 to A-10 were acquitted. Accused A-7 Om Prakash Shyamdasani died

during trial.

97. As at the time of hearing of second bail applications, in light of
order of the Supreme Court in Special Leave to Appeal (Crl.) No(s).
12641 of 2023 dated 20.2.2024., all the learned Senior Counsels for
appellants and informant agreed and, therefore, the arguments on main

appeal was heard over for 6 days.

98.  Sri V.P. Srivastava, learned Senior Advocate has argued on behalf of
accused A-1 Piyush Shyamdasani that the marriage of accused-A-1 was
solemnized with victim- Pooja @ Jyoti on 28.11.2012 and there was no

motive on the part of the appellant to commit murder of his wife.

(a) Learned Senior Advocate has argued that as per FIR version which
is recorded in the statement of A-1 itself on 27.7.2014 at about 11:30 p.m.,

when he and his wife (victim) was travelling in Honda Accord Car No.
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UP78-BR-5009, 7-8 persons on four motorcycles had come in front of his
car and hit it from front side, when he protested, they gave him beating
and forced him out of car and 3-4 persons including, one by driving the
car took it away while his wife was sitting in the same and, therefore, he
came to the police station and reported the matter at 12:30 a.m. on the
intervening night on 27/28.7.2014 with a allegation that his wife has been
abducted.

(b) Learned Senior Advocate has next argued that later on the victim
was found lying in a pool of blood inside the car by the police and her
jewellery etc. was taken away by the assailants and, therefore, it was a
case of abduction and looting. It is next argued that even as per medical
evidence, there are injuries on the body of the victim suggesting that she
protested against the action of the assailants and, therefore, she was given
brutal injuries and as the assailants could not succeed in abducting her
because of the protest shown by her, by causing injuries, the assailants

took away all the valuable belonging like rings and tops etc.

(c) It is argued that accused-A-1 has given a natural version in the FIR
which is corroborated by the postmortem suggesting that the victim had
protest injuries on her body. It is next argued that the entire evidence of
prosecution is based on circumstantial evidence that the accused A-1 was
having love relationship with accused-A-2 (Manisha Makheeja) and in
furtherance of conspiracy, they killed the victim, wife of accused-A-1, by
engaging four other accused persons, namely, Renu @ Akhilesh

Kanaujiya, Sonu Kashyap, Ashish Kashyap and Awadesh Chaturvedi.

(d) Learned Senior Advocate has argued that only on the basis of call
details, the police has come to the conclusion that it was a conspiracy
amongst all six accused persons and other accused persons i.e. accused-A-
7 and A-8 who are parents of A-1 and A-9 and A-10 maternal uncle and
aunt of A-1 had no knowledge about the conspiracy. The accused A-8 to
A-10 were acquitted by the Trial Court as no such evidence came on

record.
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(¢) Learned Senior Advocate has argued that the prosecution has failed
to prove the motive against the appellant A-1 to A-6 despite the fact that
the witnesses of facts i.e. PW-2, PW-4 and PW-6, when confronted with
their statement made under Section 161 Cr.P.C. have stated that they
disclosed about the extramarital affair of accused A-1 and A-2 to the
investigating officer and if the same is not recorded in their statement,
they cannot give any reason. It is next argued that for the first time, all the
witnesses of fact have made drastic improvement in the Court by making
out the story of criminal conspiracy, ill behaviour of A-1 towards his wife-

victim ( Pooja @ Jyoti) and illicit affair between A-1 and A-2.

(f) Learned Advocate has argued that there is no consistency in the
statement of all the witnesses of facts to establish either motive or

conspiracy to commit the murder of victim Pooja @ Jyoti

(g) Learned Counsel has argued that the statement under Section 161
Cr.P. recorded of all the witnesses of fact could not be looked into in the
light of the judgment of Supreme Court in Mahaveer Singh Vs. State of
Haryaya, (2001) 7 SCC 148. Para nos. 11 to 14 of the said judgment read

as under : -

“11. The omission in Ext. DA (the statement ascribed under Section 161 of the
Code by PW I dated 14-10-1991) regarding the role attributed to A-2 to A-4
relates to a very material aspect and hence it amounted to contradiction. When
any part of such statement is used for contradicting the witness during cross-
examination the Public Prosecutor has the right to use any other part of the
Statement, during re-examination, for the purpose of explaining it. The said
right of the Public Prosecutor is explicitly delineated in the last part of the
proviso to Section 162(1) of the Code. The first limb of the proviso says that
any part of the statement (recorded by the investigating officer) may be used to
contradict such witness in the manner provided by Section 145 of the Indian
Evidence Act. The next limb of the proviso reads thus:

“[A]nd when any part of such statement is so used, any part thereof may also
be used in the re-examination of such witness, but for the purpose only of
explaining any matter referred to in his cross-examination.”

Explanation added to the section is also extracted below:

“Explanation.—An omission to state a fact or circumstance in the statement
referred to in sub-section (1) may amount to contradiction if the same appears
to be significant and otherwise relevant having regard to the context in which
such omission occurs and whether any omission amounts to a contradiction in
the particular context shall be a question of fact.”
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12. The said explanation was inserted into the statute-book when Parliament
approved the legal position propounded by a Constitution Bench of this Court
regarding the legal implication of an omission to state any fact in the
statement under Section 161 vide Tahsildar Singh v. State of U.P. [AIR 1959
SC1012:1959 CrilLJ 1231]

13. If a Public Prosecutor failed to get the contradiction explained as
permitted by the last limb of the proviso to Section 162(1) of the Code, is it
permissible for the court to invoke the powers under Section 172 of the Code
for explaining such contradiction? For that purpose we may examine the
scope of Section 172 of the Code. That section deals with the diary of
proceedings in investigation. Sub-section (1) enjoins on the investigating
officer to enter in a diary the time at which he began and the place or places
visited by him during the course of investigation. Such entries should be made
on a day-to-day basis. Sub-sections (2) and (3) of Section 172 read thus:

“172. (2) Any criminal court may send for the police diaries of a case under
enquiry or trial in such court, and may use such diaries, not as evidence in the
case, but to aid it in such enquiry or trial.

(3) Neither the accused nor his agents shall be entitled to call for such diaries,
nor shall he or they be entitled to see them merely because they are referred to
by the court; but, if they are used by the police officer who made them to
refresh his memory, or if the court uses them for the purpose of contradicting
such police officer, the provisions of Section 161 or Section 145, as the case
may be, of the Indian Evidence Act, 1872 (1 of 1872), shall apply.”

14. A reading of the said sub-sections makes the position clear that the
discretion given to the court to use such diaries is only for aiding the court to
decide on a point. It is made abundantly clear in sub-section (2) itself that
the court is forbidden from using the entries of such diaries as evidence.
What cannot be used as evidence against the accused cannot be used in any
other manner against him. If the court uses the entries in a case diary for
contradicting a police officer it should be done only in the manner provided
in Section 145 of the Evidence Act i.e. by giving the author of the statement
an opportunity to explain the contradiction, after his attention is called to
that part of the statement which is intended to be so used for contradiction.
In other words, the power conferred on the court for perusal of the diary
under Section 172 of the Code is not intended for explaining a contradiction
which the defence has winched to the fore through the channel permitted by
law. The interdict contained in Section 162 of the Code, debars the court
from using the power under Section 172 of the Code for the purpose of

explaining the contradiction.”

It is next argued that one of the circumstances relied upon by the

Trial Court for convicting the accused-A-1 to A-6 is that victim Pooja @

Jyoti, 2-3 days prior to the incident, had picked up the ringing mobile

phone of her husband -A-1 and heard that on the other end accused A-2

presuming that the call is picked up by A-1 hurriedly stated that her

marriage is going to be fixed soon, as boy is coming to meet her and,
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therefore, A-1 should eliminate the victim. It is argued that this is a

hearsay reason of prosecution.

(i) Learned Senior Advocate has argued that if the victim Pooja @
Jyoti has alarmed about this incident to her parents and other witnesses of
fact who are the family members, they could have risen to the situation
promptly but they never tried to ask accused-A-1 whether this statement

made by the victim is correct or not.

()  Learned counsel has argued that rather it is the case of prosecution
that they told the victim that she is coming on the occasion of Raksha
Bandhan after 12-14 days , they will discussed this issue with accused-A-
1 and, therefore, no such alarming situation informed by the victim which

is a made up story after incident.

(k)  Learned counsel has argued that in ordinary situation, the parents of
the girl on receiving such a alarming situation would have immediately
responded and in absence of the same, this story is built up after the
incident just to involve the accused-A-1. It is next argued that the noting
made by the victim- Pooja (@ Jyoti in her diary, material Exhibit M-5 and
M-6 nowhere establish that she has any ill feeling towards appellant-A-1,
or about the strained husband-wife relationship which suggest that both

accused A-1 and A-2 were conspiring to commit her murder.

() Learned counsel has argued that that the noting in the diary only
reflects trifle issues in the day today matrimonial life of A-1 and the
victim. It is also argued that there is no indication in the noting that the
accused-A-1 and A-2 were having any relationship and, therefore, the
theory set up by the prosecution regarding the conspiracy and motive to
murder victim Pooja (@ Jyoti is not proved. It is next argued that in the
entire evidence of witnesses of fact, nothing has come on record that at
any point of time after the marriage of victim with A-7 till the time of
incident which has a gap of about eighteen months, any of the witness of

fact have stated that either victim Pooja @ Jyoti or they have ever
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confronted accused A-1 about his extramarital affair with accused A-2 or
about any verble altercation between accused A-1 with his wife (victim)
highlighting that the victim was agitating about extramarital affair of A-1
with accused A-2. It is thus argued that in absence of any such evidence,
the element of conspiracy is not at all proved. It is next argued that there
1s no direct evidence led by the prosecution to establish any illicit
intimacy between A-1 and A-2 which would result into a motive to

conspire for committing murder of Pooja @ Jyoti.

99. Learned counsel has argued that only the evidence in this regard is
the call details and exchange of SMS/ Whatsapp messages between them
for a long period of more than six months and, therefore, the prosecution
has wrongly drawn an influence that the accused A-1 and A-2 were having

intimacy and with a motive, they hatched the conspiracy to kill the victim.

100. Learned Senior Advocate has drawn a reference to the statement of
PW-18, Sub Inspector Akhilesh Kumar Gaud, wherein he has stated that
during his investigation, he could not find any evidence that accused A-1
and A-2 were having such relationship. It is next argued that it has come
in the statement of witness of fact i.e. PW-33 — Sagar Ratnani that prior
to the marriage of A-1 with victim- Pooja @ Jyoti, there was a proposal of
marriage between A-1 and A-2 but due to mismatch of horoscope, the
matrimonial alliance could not mature. It is next argued that in such
situation, there is no such occasion for either A-1 and A-2 to proceed in
the manner of conspiracy that if the victim-Pooja @ Jyoti is eliminated,
their matrimonial alliance between A-1 and A-2 can again mature. It is
next argued that the prosecution has wrongly interpreted the statement of
PW-33 Sagar Ratnani who has stated that on the matrimonial proposal
sent by the family of A-2, he had come to meet her on 24.7.2014, however
the alliance could not mature because of short height of A-2. Learned
counsel submits that the statement of this witness rather suggest the

version of the defence that after the marriage of A-1 with his wife-victim (
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Pooja @ Jyoti), the family of A-2 was in fact planing for her marriage

through a mediator.

101. Learned counsel has placed reference to the statement of this
witness 1.e. PW-33 Sagar Ratnani who has stated that after meeting A-2 ,
he had gone back and for 4-5 days, both of them had chat with each other.
As per his statement, he last chatted with A-2 on 28.7.2014 i.e. a date
subsequent to the date of incident which suggest that A-2 was looking
forward for a arranged marriage proposal with PW-33 and this proposed

alliance could not mature for short height of A-2.

102. Counsel submits that it has come in the statement of PW-33 that on
24.7.2014 when he had gone to meet Manisha Makheeja he was having
SMS/Whatsapp chat with her till late evening of 28.7.2014 whereas the
occurrence has already taken place in the night of 27.7.2014. Counsel
submits that this witness also stated that thereafter he came to know
about the involvement of Manisha Makheeja from the newspaper and,

therefore, he stopped further chatting.

103. Counsel submits that this witness has proved the defence version
that Piyush and Manisha Makheeja were not having any such relationship
that they may hatch a conspiracy to commit murder of Jyoti so that they
may perform marriage with each other. A reference has also been drawn to
the statement of Manisha Makheeja recorded under Section 313(5) Cr.P.C
wherein she has given her date of birth by stating that she is few years
older than Piyush and, therefore, there was no occasion for her to perform

marriage with Piyush.

104. Counsel submits that from the evidence of the prosecution, no
inference either of conspiracy or motive on the part of appellant A-1 is
proved. A reliance is placed on the judgment of the Supreme Court in case
of Ravindra Singh Vs. State of Punjab, (2022) 7 SCC which read as

under : -
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“..8. The case of the prosecution herein has remained that the trial court and
the High Court have rightly convicted A-2 since the prosecution could
successfully establish that there was a motive for the murder. It is contended
that the call details produced relating to the phone used by A-1 and A-2 have
established that they shared an intimate relationship, which became the root
cause of offence committed herein. It is further submitted that the last seen
theory, the arrest of the accused, the recovery of material objects and the call
details produced, would conclusively establish the guilt of the accused persons
in conspiring the murder of the children of PW 5.

9. We have heard the learned counsel for the parties at length and have perused
the record.

10. The conviction of A-2 is based only upon circumstantial evidence. Hence, in
order to sustain a conviction, it is imperative that the chain of circumstances is
complete, cogent and coherent. This Court has consistently held in a long line
of cases [see Hukam Singh v. State of Rajasthan [Hukam Singh v. State of
Rajasthan, (1977) 2 SCC 99 : 1977 SCC (Cri) 250] ; Eradu v. State of
Hyderabad [Eradu v. State of Hyderabad, AIR 1956 SC 316] ; Earabhadrappa
v. State of Karnataka [Earabhadrappa v. State of Karnataka, (1983) 2 SCC 330
2 1983 SCC (Cri) 447] ; State of U.P. v. Sukhbasi [State of U.P. v. Sukhbasi,
1985 Supp SCC 79 : 1985 SCC (Cri) 387 : AIR 1985 SC 1224] ; Balwinder
Singh v. State of Punjab [Balwinder Singh v. State of Punjab, (1987) 1 SCC 1 :
1987 SCC (Cri) 27] and Ashok Kumar Chatterjee v. State of M.P. [Ashok
Kumar Chatterjee v. State of M.P, 1989 Supp (1) SCC 560 : 1989 SCC (Cri)
566 : AIR 1989 SC 1890] ] that where a case rests squarely on circumstantial
evidence, the inference of guilt can be justified only when all the incriminating
facts and circumstances are found to be incompatible with the innocence of the
accused. The circumstances from which an inference as to the guilt of the
accused is drawn have to be proved beyond reasonable doubt and have to be
shown to be closely connected with the principal fact sought to be inferred from
those circumstances.

10.1. In Bhagat Ram v. State of Punjab [Bhagat Ram v. State of Punjab, AIR
1954 SC 621] , it was laid down that where the case depends upon the
conclusion drawn from circumstances, the cumulative effect of the
circumstances must be such as to negate the innocence of the accused and
bring the offence home beyond any reasonable doubt.

10.2. We may also make a reference to a decision of this Court in C. Chenga
Reddy v. State of A.P. [C. Chenga Reddy v. State of A.P, (1996) 10 SCC 193 :
1996 SCC (Cri) 1205] , wherein it has been observed that : (SCC pp. 206-07,
para 21)

“21. In a case based on circumstantial evidence, the settled law is that the
circumstances from which the conclusion of guilt is drawn should be fully
proved and such circumstances must be conclusive in nature. Moreover, all the
circumstances should be complete and there should be no gap left in the chain
of evidence. Further, the proved circumstances must be consistent only with the
hypothesis of the guilt of the accused and totally inconsistent with his
innocence.”

(emphasis supplied)
11. Upon thorough application of the above-settled law on the facts of the
present case, we hold that the circumstantial evidence against the present

appellant i.e. A-2 does not conclusively establish the guilt of A-2 in committing
the murder of the deceased children. The last seen theory, the arrest of the
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accused, the recovery of material objects and the call details produced, do not
conclusively complete the chain of evidence and do not establish the fact that A-
2 committed the murder of the children of PW 5. Additionally, the argument of
the respondent that the call details produced relating to the phone used by A-1
and A-2 have established that they shared an intimate relationship and that this
relationship became the root cause of offence is also unworthy of acceptance.

12. The High Court fell in grave error when it fallaciously drew dubious
inferences from the details of the call records of A-1 and A-2 that were
produced before them. The High Court inferred from the call details of A-2
and A-1 that they shared an abnormally close intimate relation. The Court
further inferred from this, that unless they had been madly in love with each
other, such chatting for hours would not have taken place. The High Court
eventually observed that : (Anita case [State of Punjab v. Anita, 2011 SCC
OnLine P&H 17671] , SCC OnLine P&H para 8)

“8. ... We have to infer that the unusual attraction of A-2 towards A-1 had
completely blinded his senses, which ultimately caused the death of minor
children. It is quite probable that A-2 would have thought that the minor
children had been a hurdle for his close proximity with A-1.”

(emphasis supplied)
The above inferences were drawn by the High Court through erroneous
extrapolation of the facts, and in our considered opinion, such conjectures
could not have been the ground for conviction of A-2. Moreover, the High
Court itself observed that “there is no direct evidence to establish that A-1
and A-2 had developed illicit intimacy” and in spite of this observation, the
Court erroneously inferred that the murder was caused as an outcome of this
alleged illicit intimacy between A-1 and A-2.

13. When a conviction is based solely on circumstantial evidence, such
evidence and the chain of circumstances must be conclusive enough to sustain a
conviction. In the present case, the learned counsel of the appellant has
argued that conviction of A-2 could not just be upheld solely on the ground
that the prosecution has established a motive via the call records. However,
we hold that not only is such conviction not possible on the present scattered
and incoherent pieces of evidence, but that the prosecution has not even
established the motive of the crime beyond reasonable doubt.

14. In the present case, the fact that A-1 and A-2 talked on call, only proves
that they shared a close relationship. However, what these records do not
prove, is that the murder was somehow in furtherance of this alleged
proximity between A-1 and A-2. The High Court's inference in this regard
was a mere dubious conclusion that was drawn in absence of any cogent or
concrete evidence. The High Court itself based its inferences on mere
probability when it held that “It is quite probable that A-2 would have thought
that the minor children had been a hurdle for his close proximity with A-1".
Moreover, the prosecution has also failed to establish by evidence the supposed
objective of these murders and what was it that was sought to be achieved by
such an act. The Court observed that the act of A-2 was inspired by the desire
to “exclusively possess” A-1. However, it seems improbable that A-2 would
murder the minor children of PW 5 and A-1 to increase or protect his intimacy
to A-1 rather than eliminate the husband of A-1 himself. Hence, the inference
drawn by the High Court from the information of call details presented
before them suffers from infirmity and cannot be upheld, especially in light of
the fact that there is admittedly no direct evidence to establish such alleged
intimacy and that the entire conviction of A-2 is based on mere circumstantial
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evidence. We cannot uphold a conviction which is based upon a probability of
infatuation of A-2, which in turn is based on an alleged intimacy between him

and A-1, which has admittedly not been established by any direct evidence.”

105. It is next argued that there is no evidence led by the prosecution to
prove that accused A-1 had either hired or paid any ransom to accused A-
3 to A-6 in furtherance to the conspiracy for committing murder of his
wife. It is argued that PW-34, main Investigating Officer has admitted in
cross examination that during course of investigation he could not find
any evidence to suggest that any money was transacted to any of the
assailants and therefore, the deposition of PW-34 itself is contrary to the

investigation conducted by the other co-investigating officers.

106. It 1s next argued that simple motive cannot be a proof of conspiracy
and has relied upon the judgment of the Supreme Court in case of Saju

Vs. State of Kerala, (2001) 1 SCC 378 which read as under :

“I2...... Even otherwise, motive by itself cannot be a proof of conspiracy. In
Girja Shankar Misra v. State of U.P. [1994 Supp (1) SCC 26 : 1994 SCC
(Cri) 214 : AIR 1993 SC 2618] though it was found that there were serious
misunderstandings between the deceased and the appellant because of the
illicit relationship between the appellant and the wife of the deceased, yet the
Court held that despite the fact that the appellant had a motive, he could not
be held responsible for hatching a conspiracy.”

107. Counsel submits that the offence of conspiracy as per section 120-A
of Evidence Act, 1872 cannot be established on mere suspicion or

inference if it is not supported by cogent and legal evidence.

108. It is next argued that the trial court has wrongly recorded a finding
that there is delay in reporting the incident of abduction of wife of

appellant A-1.

109. Counsel submits that the incident is of 11:30 pm and appellant A-1
who was perturbed with the incident, had reached the police station

immediately and within one hour, FIR was registered at 00:30 hours.

110. It is argued that even as per the prosecution evidence, the appellant
A-1 and his wife deceased Jyoti had left the Varanda Restaurant at 11:42

pm and after the incident, he made first call to his mother at 12:01 pm to
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report to the police by dialling 100 number and a call was also made by
his brother Mukesh Shyamdasani at number 100 at 12:04 hours i.e. within
3 minutes of giving information. The appellant promptly called his friend

Abhinav Poddar and reached the police station without any delay.

111. It is next argued that the finding recorded by the trial court that
appellant even has made a phone call to his wife (deceased) Jyoti in order
to confirm from A-3 to A-6 if job is done, was in fact a call made from the
police station to find out her location and even PW-34 the main
Investigating Officer has also made a phone call on the phone of Jyoti
while lodging the FIR. This fact is stated by PW-34 in his statement and,

therefore, the trial court has taken a contrary view in an illegal manner.

112. Counsel next argued that another finding recorded that no injury
was found on the body of A-1, it is argued that in the

FIR (Ex-Ka-6), the accused A-1 has nowhere stated that he was hit by any
weapon or suffered a visible injury when he was forced out of the car. It is
submitted that this version is consistent with his initial statement recorded
under Section 161 Cr.P.C. by PW-34 the main Investigating Officer. Even
in Section 313 Cr.P.C. statement A-1 stated that when PW-34 took her to
the Government Hospital, there was no doctor and after waiting for some
time he came back as he suffered some internal injury and he was in a

shock of traumatic incident.

113. It is next submitted that trial court held that appellant acted in
cowardly manner by not showing any protest against assailants when they
forced him out of the car. Counsel has argued that appellant took it to be
incident of abduction of his wife and incident of being hit himself, he
tried to save her by contacting police and family members and this finding

1s wrongly recorded that the appellant had not shown courage for saving

the life of his wife.

114. Counsel submits that another finding recorded by the trial court is

that there is no scratch on the car though it is stated by appellant A-1 that
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motorcycle came in front of his car and hit his car. Counsel submits that
primary evidence i.e. car was never produced before the trial court and
only on the secondary evidence i.e. photographs, the trial court has

recorded such finding.

115. Counsel next submitted that the certificate under Section 65B of
Evidence Act issued by the Nodal Officer of the mobile company do not
satisfy the requirement of Section 65-B of the Evidence Act. A reliance is
placed on the judgment of the Supreme Court in case of Arjun Panditrao
Khotkar Vs. Kailash Kushanrao Gorantyal, (2020) 7 SCC 1 which

read as under : -

...... 60. It may also be seen that the person who gives this certificate can be
anyone out of several persons who occupy a “responsible official position” in
relation to the operation of the relevant device, as also the person who may
otherwise be in the “management of relevant activities” spoken of in sub-
section (4) of Section 65-B. Considering that such certificate may also be
given long after the electronic record has actually been produced by the
computer, Section 65-B(4) makes it clear that it is sufficient that such person
gives the requisite certificate to the “best of his knowledge and belief.
[Obviously, the word “and” between knowledge and belief in Section 65-B(4)
must be read as “or”, as a person cannot testify to the best of his knowledge
and belief at the same time.|

61. We may reiterate, therefore, that the certificate required under Section 65-
B(4) is a condition precedent to the admissibility of evidence by way of
electronic record, as correctly held in Anvar PV. [Anvar PV. v. PK. Basheer,
(2014) 10 SCC 473 : (2015) 1 SCC (Civ) 27 : (2015) 1 SCC (Cri) 24 : (2015)
1 SCC (L&S) 108] , and incorrectly “clarified” in Shafhi Mohammad [Shafhi
Mohammad v. State of H.P, (2018) 2 SCC 801 : (2018) 2 SCC 807 : (2018) 2
SCC (Civ) 346 : (2018) 2 SCC (Civ) 351 : (2018) 1 SCC (Cri) 860 : (2018) 1
SCC (Cri) 865] . Oral evidence in the place of such certificate cannot possibly
suffice as Section 65-B(4) is a mandatory requirement of the law. Indeed, the
hallowed principle in Taylor v. Taylor [Taylor v. Taylor, (1875) LR I Ch D
426] , which has been followed in a number of the judgments of this Court, can
also be applied. Section 65-B(4) of the Evidence Act clearly states that
secondary evidence is admissible only if led in the manner stated and not

otherwise. To hold otherwise would render Section 65-B(4) otiose.+ "
116. It is submitted that all the witnesses have stated that they have not
recorded the finding on the certificates that they are issued to the best of
their knowledge or belief and therefore, the same cannot be read in

evidence.

117. It is argued that the trial court has failed to prove original cell

phones and the call details which formed the basis of conviction of the
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appellants, in fact, recovered from the accused and were registered in their

name.

118. Counsel submits that PW-34 has stated that there is no seizure
memo regarding recovery of Black Berry mobile which was in the name
of the accused A-1 and there is no identity of his mobile device with IMEI
number. It is argued that PW-30, Sub Inspector, Rajiv Dwivedi, in his
memo Ex-Ka-61 has stated that there was three different IMEI numbers
used on this mobile phone though it supports only one IMEI number and

therefore, no legal evidence has come on record.

119. It is argued that even in the statement recorded under Section 313
Cr.P.C., no specific question of recovery or use of Black Berry mobile
device by appellant A-1 was put to him and therefore, this evidence
cannot be relied. It is next argued that main Investigating Officer (PW-34)
has stated that no mobile phone was recovered from Awadhesh
Chaturvedi at the time of his arrest but the prosecution tried to cover up
this lacuna by GD entry KA-147 and recording statement after final
argument were heard by the trial court, which proves that this evidence

was created later on to fill up the lacuna.

120. Counsel submits that the accused A-1 is assigned another mobile
with a fake SIM number 8090766853, on the basis of an interrogation of a
girl Kamini Sachan, who had sent message of ‘Love You’ by her mobile

number 9996353535.

121. Counsel submits that the statement of Kamini Sachan under Section
161 Cr.P.C. cannot be used to prove that the appellant was using aforesaid
mobile number : 8090766853 as Kamini Sachan was never cited or
examined as prosecution witness in the Court and therefore, it breaks the
vital link of the prosecution story that appellant was using this mobile
number. It is also argued that as per PW-18, S.I. Akhilesh Kumar Gaud, it
has come that the fake cell number used by the accused persons were, in

fact, belonging to third party which according to his investigation were in
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the name of different persons. However, this witness has clearly admitted
that he has not examined any person, in whose name mobile numbers
were 1ssued and therefore in the absence of the same, it is not legal to rely
upon the statement of PW-18 that as per his investigation, fake numbers

were used by accused A-1 to A-6 to hatch the conspiracy.

122. Tt is next argued that the prosecution has tried to prove that on two
different occasions, the appellant A-1 had gone with accused A-3 to A-6
for purchase of two sets of knives and the 4 knives were used in
commission of offence. It is argued that the trial court has relied upon the
statement of PW-34 which is completely inadmissible in law and is based
on the confessional statement of accused A-1 and A-3 to A-6 regarding
purchase of the knives. A reliance is place on the judgment of the
Supreme Court in case of Randeep Singh Rana @ Rana & Anr Vs.
State of Haryana & Ors in Criminal Appeal No. 297 of 2024 which

read as under :

“16. A perusal of the deposition of PW-27, which we have quoted above,
shows that he attempted to prove the confessions allegedly made by the
accused to a police officer Criminal Appeal No.297 of 2024 Page 13 of 18
when they were in Police custody. There is a complete prohibition on even
proving such confessions. The learned Trial Judge has completely lost sight of
Sections 25 and 26 of the Evidence Act and has allowed PW-27 to prove the
confessions allegedly made by the accused while they were in police custody.
PW-27 stated that the appellant “suffered disclosure statement at Exhibits
‘P55 and ‘P56’ respectively”. Obviously, he is referring to disclosure of the
information under Section 27 of the Evidence Act. The law on disclosure under
Section 27 is well settled right from the classic decision of the Privy Council in
the case of Pulukuri Kotayya & Ors. v. KingEmperor2. In the case of K.
Chinnaswamy Reddy v. State of A.P.3, this Court relied upon the decision of
the Privy Council and in paragraph 9 held thus:

“9. Let us then turn to the question whether the statement of the appellant to
the effect that “he had hidden them (the ornaments)” and “would point out the
place” where they were, is wholly admissible in evidence under Section 27 or
only that part of it is admissible where he stated that he would point out the
place but not that part where he stated that he had hidden the ornaments. The
Sessions Judge in this connection relied on Pulukuri Kotayya v. King-Emperor
[ (1946) 74 IA 65] where a part of the statement leading to the recovery of a
knife in a murder case was held inadmissible by the Judicial Committee. In
that case the Judicial Committee considered 2 1946 SCC OnLine PC 47 : AIR
1947 PC 67 3 1962 SCC OnLine SC 32 Criminal Appeal No.297 of 2024 Page
14 of 18 Section 27 of the Indian Evidence Act, which is in these terms:
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“Provided that, when any fact is deposed to as discovered in
consequence of information received from a person accused of any
offence, in the custody of a police officer, so much of such information,
whether it amounts to a confession or not, as relates distinctly to the
fact thereby discovered, may be proved.”

This section is an exception to Sections 25 and 26, which prohibit the proof of
a confession made to a police officer or a confession made while a person is in
police custody, unless it is made in immediate presence of a Magistrate.
Section 27 allows that part of the statement made by the accused to the police
“whether it amounts to a confession or not” which relates distinctly to the fact
thereby discovered to be proved.

Thus even a confessional statement before the police which distinctly relates
to the discovery of a fact may be proved under Section 27. The Judicial
Committee had in that case to consider how much of the information given
by the accused to the police would be admissible under Section 27 and laid
stress on the words “so much of such information...as relates distinctly to
the fact thereby discovered” in that connection. It held that the extent of the
information admissible must depend on the exact nature of the fact
discovered to which such information is required to relate. It Criminal
Appeal No.297 of 2024 Page 15 of 18 was further pointed out that “the fact
discovered embraces the place from which the object is produced and the
knowledge of the accused as to this, and the information given must relate
distinctly to this fact”. It was further observed that— “Information as to past
user, or the past history of the object produced is not related to its discovery
in the setting in which it is discovered.” This was exemplified further by the
Judicial Committee by observing— “Information supplied by a person in
custody that ‘I will produce a knife concealed in the roof of my house’ leads
to the discovery of the fact that a knife is concealed in the house of the
informant to his knowledge, and if the knife is proved to have been used in
the commission of the offence, the fact discovered is very relevant. If
however to the statement the words be added ‘with which I stabbed A', these
words are inadmissible since they do not relate to the discovery of the knife
in the house of the informant.” (emphasis added)

Section 27 is an exception to Sections 25 and 26. It permits certain parts of the
statement made by the accused to a police officer while in custody to be
proved. Under Section 27, only that part of the statement made by the accused
is admissible, which distinctly relates to the discovery. It becomes admissible
Criminal Appeal No.297 of 2024 Page 16 of 18 when a fact is discovered as a
consequence of the information received from the accused. What is admissible
is only such information furnished by the accused as relates distinctly to the
facts thereby discovered. No other part is admissible. By Exhibits ‘P55’ and
‘P56°, it is alleged that the accused showed the places where the deceased
was abducted, where he was murdered and where his body was thrown. In
this case, even the inadmissible part of the statement under Section 27 of the
Evidence Act has been incorporated in the examination-in-chief of PW-27.
The learned trial judge should not have recorded an inadmissible confession
in the deposition. A confessional statement made by the accused to a police
officer while in custody is not admissible in the evidence except to the extent
to which Section 27 is applicable. If such inadmissible confessions are made
part of the depositions of the prosecution witnesses, then there is every

possibility that the Trial Courts may get influenced by it.”’
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123. It is thus argued that section 27 of the Evidence Act is exception to
Sections 25 and 26 of the Evidence Act and is totally inadmissible
evidence which has been relied upon by the trial court in convicting the

appellants.

124. Tt is argued that in the recovery effected by PW-24, In-Charge,
leading team of Forensic Unit, no bloodstains were found on the three
knives recovered and therefore, the same were not used in the commission

of offence.

125. It is next argued that FSL report and the DNA report cannot be

relied as the same is not proved in accordance with law.

126. It is argued that these reports are only tendered in evidence during
the trial proceedings. It is also argued that the prosecution has failed to
explain how the blood was found by the lab of FSL on the 3 knives when
at the time of recovery, no detection of the blood on the knives was found.
It 1s also argued that these reports were never tendered in evidence and,
therefore, the evidence counsel were not in position to confront the

Investigating Officer with regard to the same.

127. Tt is also argued that in absence of these reports being put to the
accused persons while recording his statement under Section 313 Cr.P.C.,

the same cannot be used against them.

128. Learned Senior Counsel has relied upon judgment of the Supreme
Court in Sharad BirdhiChand Sarda Vs. State of Maharastra, (1984) 4
SCC 116, the operative part of the judgment read as under:

“..152. Before discussing the cases relied upon by the High Court we would
like to cite a few decisions on the nature, character and essential proof
required in a criminal case which rests on circumstantial evidence alone. The
most fundamental and basic decision of this Court is Hanumant v. State of
Madhya Pradesh [(1952) 2 SCC 71 : AIR 1952 SC 343 : 1952 SCR 1091 :
1953 Cri LJ 129] . This case has been uniformly followed and applied by this
Court in a large number of later decisions up-to-date, for instance, the cases
of Tufail (Alias) Simmi v. State of Uttar Pradesh [(1969) 3 SCC 198 : 1970
SCC (Cri) 55] and Ramgopal v.State of Maharashtra [(1972) 4 SCC 625 : AIR
1972 SC 656] . It may be useful to extract what Mahajan, J. has laid down in
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Hanumant case [(1952) 2 SCC 71 : AIR 1952 SC 343 : 1952 SCR 1091 : 1953
CrilJ 129] :

It is well to remember that in cases where the evidence is of a
circumstantial nature, the circumstances from which the conclusion of guilt is
to be drawn should in the first instance be fully established, and all the facts so
established should be consistent only with the hypothesis of the guilt of the
accused. Again, the circumstances should be of a conclusive nature and
tendency and they should be such as to exclude every hypothesis but the one
proposed to be proved. In other words, there must be a chain of evidence so far
complete as not to leave any reasonable ground for a conclusion consistent
with the innocence of the accused and it must be such as to show that within
all human probability the act must have been done by the accused.”

It is argued that the prosecution has failed to prove the five

principles laid down in Sharad BirdhiChand’s Case (supra) and

therefore, the fact what apparent is liable to be set aside. The counsel has

further relied upon the judgment of the Supreme Court in Devi Lal V.
State of Rajasthan, (2019) 19 SCC 447, to submit that even if the

prosecution evidence raises some suspicion towards accused but has

failed to elevate the case from realm of ‘may be true’ to ‘must be true’ as

indispensably required for conviction of criminal charge and therefore, the

suspicion, however grave, cannot be a substitute proof. The operative part

of the judgment read as under:

“....11. It is true that an extra-judicial confession is used against its maker but
as a matter of caution, advisable for the court to look for a corroboration with
the other evidence on record. In Gopal Sah v. State of Bihar [Gopal Sah v.
State of Bihar, (2008) 17 SCC 128 : (2010) 4 SCC (Cri) 466] , this Court while
dealing with extra-judicial confession held that extra-judicial confession is, on
the face of it, a weak evidence and the Court is reluctant, in the absence of a
chain of cogent circumstances, to rely on it, for the purpose of recording a
conviction. In the instant case, it may be noticed that there are no additional
cogent circumstances on record to rely on it. At the same time, Shambhu Singh
(PW 3), while recording his statement under Section 164 CrPC, has not made
such statement of extra-judicial confession (Ext. D-5) made by accused Babu
Lal. In addition, there are no other circumstances on record to support it.

12. The other connecting evidence on which reliance was placed by the
prosecution was that accused Babu Lal had given information of handing over
the torn leaf of bahi obtaining signatures of deceased Dharam Chand to
accused Devi Lal. Accused Devi Lal got the said leaf recovered by giving
information to the investigating officer. There is no justifiable explanation
available which came on record as to how the torn leaf came in the possession
of Devi Lal as the said paper was torn from the Bahi (Article 27) which was
recovered from the accused Babu Lal, which has been matched by FSL report.
There was also no justification which came forward from the prosecution as to
how the torn Bahi paper of Babu Lal containing the signatures of deceased
Dharam Chand with black ink came to him. Pen was recovered on the
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information of accused Babu Lal, by which handwriting found on the leaf
recovered from accused Devi Lal. The further circumstance was recovery of Rs
11,200 on the information given by the accused Babu Lal but from where this
money had come to Babu Lal, was not clarified by the prosecution. The other
circumstances completing the chain was that accused Devi Lal had not given
any clarification with regard to the fact that by which information Devi Lal
had come to Babu Lal which had been indicated in the diary recovered from
accused Devi Lal under Section 27 of the Evidence Act. Accused Babu Lal was
arrested on 13-2-1999 and accused Devi Lal was arrested on 15-2-1999 for
the alleged incident of 7-2-1999 which came to the knowledge of the informant
on 8-2-1999 and report was lodged on 11-2-1999 and the alleged recovery of
torn page of Bahi, which obtained signature of the deceased along with the
diary of 1999 (Ext. P-79), under Section 27 of the Evidence Act was made on
24-2-1999. The Bahi, as such, was never produced. Apart from non-production
of Bahi, to prove the provenance of the torn piece of blank paper, the similarity
of the ink on this torn piece of paper and ledger was extremely doubtful in view
of the objection by the FSL and response lead to it which the investigating
officer (PW 33) has also admitted in the cross-examination.

13. What was relied upon by the High Court was that the paper, Article 7
recovered on disclosure of appellant accused Devi Lal (from “Darraj” to
Barsot”) was one which was torn away from Bahi recovered on information at
the instance of the appellant Babu Lal. Secondly, that piece of paper had lower
portion which had signatures of deceased Dharam Chand and other than that,
the paper was blank.

14. Summarily, the circumstances in totality apart from the extra-judicial
confession which has been noticed by the High Court [Babu Lal v. State of
Rajasthan, 2009 SCC OnLine Raj 333] are referred to as under: (SCC OnLine
Raj)

“(1) Appellant Devilal wanted to purchase half portion of “Bara” from
deceased for which he actively pursued.

(2) On February 7th, in morning, around 9-10 a.m., deceased left for
Bhagwanpura, not a very distant village.

(3) Around 10-10.30 a.m., he telling of going to house of Babulal for receiving
money went towards and to house (“Nohra”) of Babulal.

Going to house of Babulal then never seen alive.

(4) Jeep of Shambhu hired by Babulal on February 6th for use in evening of
7th for going to Village Dhikiya.

Then in evening of 7th around 8 p.m. Babulal and two others carried weighty
drum which was left at an isolated site, body of deceased found in a dry well
like pit, near the place drum was left.

(5) On information of Babulal, his own concealed clothes recovered from his
house, also were bloodstains on compound wall and soil of his “Nohra”. On
clothes of Babulal and clothes of deceased blood ‘A’ group.

Stains found on the floor of “Nohra” of ‘A’ group.
Stains on wall of “Nohra” of human blood.

(6) On information of Babulal that is from his possession, recovered a “Bahi”
— of the “Bahi” a leaf about 7-8" % 6-7" was torn away.

(7) Babulal informed that above half torn leaf is with Babulal.

69 of 105



VERDICTUM.IN

(8) On information and at the instance of Devilal, that is from his possession,
found above half torn leaf of “Bahi” recovered from “Darraj”, that is a
narrow space between frame of door and surrounding wall.

(9) On this torn away leaf at lower side, are signatures of Dharam Chand,
otherwise blank is the paper.”

15. Without going into detailed scrutiny of the facts on record under
consideration, the circumstances which emerged and taken note of under the
impugned judgment in itself gives a suspicion in completing the chain of
commission of crime beyond doubt, being committed by the appellant-accused.

16. The classic enunciation of law pertaining to circumstantial evidence, its
relevance and decisiveness, as a proof of charge of a criminal offence, is
amongst others traceable to the decision of the Court in Sharad Birdhichand
Sarda v. State of Maharashtra [Sharad Birdhichand Sarda v. State of
Maharashtra, (1984) 4 SCC 116 : 1984 SCC (Cri) 487] . The relevant excerpts
from para 153 of the decision is assuredly apposite: (SCC p. 185)

“153. A close analysis of this decision would show that the following
conditions must be fulfilled before a case against an accused can be said to be
fully established:

(1) the circumstances from which the conclusion of guilt is to be drawn should
be fully established.

It may be noted here that this Court indicated that the circumstances
concerned “must or should” and not “may be” established. There is not only a
grammatical but a legal distinction between “may be proved” and “must be or
should be proved” as was held by this Court in Shivaji Sahabrao Bobade v.
State of Maharashtra [Shivaji Sahabrao Bobade v. State of Maharashtra,
(1973) 2 SCC 793 : 1973 SCC (Cri) 1033] where the observations were made:
(SCC p. 807, para 19)

‘Certainly, it is a primary principle that the accused must be and not merely
may be guilty before a court can convict and the mental distance between

“may be” and “must be” is long and divides vague conjectures from sure
conclusions.’

(2) the facts so established should be consistent only with the hypothesis of the
guilt of the accused, that is to say, they should not be explainable on any other
hypothesis except that the accused is guilty,

(3) the circumstances should be of a conclusive nature and tendency,

(4) they should exclude every possible hypothesis except the one to be proved,
and
(5) there must be a chain of evidence so complete as not to leave any
reasonable ground for the conclusion consistent with the innocence of the
accused and must show that in all human probability the act must have been
done by the accused.

17. It has further been considered by this Court in Sujit Biswas v. State of
Assam [Sujit Biswas v. State of Assam, (2013) 12 SCC 406 : (2014) 1 SCC
(Cri) 677] and Raja v. State of Haryana [Raja v. State of Haryana, (2015) 11
SCC 43 : (2015) 4 SCC (Cri) 267] . It has been propounded that while
scrutinising the circumstantial evidence, a court has to evaluate it to ensure
the chain of events is established clearly and completely to rule out any
reasonable likelihood of innocence of the accused. The underlying principle is
whether the chain is complete or not, indeed it would depend on the facts of
each case emanating from the evidence and there cannot be a straitjacket
formula which can be laid down for the purpose. But the circumstances
adduced when considered collectively, it must lead only to the conclusion that
there cannot be a person other than the accused who alone is the perpetrator
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of the crime alleged and the circumstances must establish the conclusive
nature consistent only with the hypothesis of the guilt of the accused.”

130. Learned counsel has also relied upon the judgment of the Supreme
Court in Arjun Panditrao Khotkar Vs. Kailash Kushanrao Gorantyal
and others, (2020) 7 SCC 1, to submit that there is a clear distinction
between primary and secondary evidence qua electronic
records/documents. It is argued that the certificate required under Section
65-B (4) of Evidence Act is condition precedent to the admissibility of
secondary evidence by way of electronic record. The operative part of the

judgment read as under:

“...60. It may also be seen that the person who gives this certificate can be
anyone out of several persons who occupy a “responsible official position” in
relation to the operation of the relevant device, as also the person who may
otherwise be in the “management of relevant activities” spoken of in sub-
section (4) of Section 65-B. Considering that such certificate may also be
given long after the electronic record has actually been produced by the
computer, Section 65-B(4) makes it clear that it is sufficient that such person
gives the requisite certificate to the “best of his knowledge and belief”.
[Obviously, the word “and” between knowledge and belief in Section 65-B(4)
must be read as “or”, as a person cannot testify to the best of his knowledge
and belief at the same time.]

61. We may reiterate, therefore, that the certificate required under Section 65-
B(4) is a condition precedent to the admissibility of evidence by way of
electronic record, as correctly held in Anvar PV. [Anvar P.V. v. PK. Basheer,
(2014) 10 SCC 473 : (2015) 1 SCC (Civ) 27 : (2015) 1 SCC (Cri) 24 : (2015)
1 SCC (L&S) 108] , and incorrectly “clarified” in Shafhi Mohammad [Shafhi
Mohammad v. State of H.P, (2018) 2 SCC 801 : (2018) 2 SCC 807 : (2018) 2
SCC (Civ) 346 : (2018) 2 SCC (Civ) 351 : (2018) 1 SCC (Cri) 860 : (2018) 1
SCC (Cri) 865] . Oral evidence in the place of such certificate cannot possibly
suffice as Section 65-B(4) is a mandatory requirement of the law. Indeed, the
hallowed principle in Taylor v. Taylor [Taylor v. Taylor, (1875) LR I Ch D
426] , which has been followed in a number of the judgments of this Court, can
also be applied. Section 65-B(4) of the Evidence Act clearly states that
secondary evidence is admissible only if led in the manner stated and not
otherwise. To hold otherwise would render Section 65-B(4) otiose.

62. In view of the above, the decision of the Madras High Court in K.
Ramajayam [K. Ramajayam v. State, 2016 SCC OnLine Mad 451 : 2016 Cri
LJ 1542] , which states that evidence aliunde can be given through a person
who was in charge of a computer device in the place of the requisite certificate
under Section 65-B(4) of the Evidence Act is also an incorrect statement of the
law and is, accordingly, overruled.”

131. The counsel has also relied upon another judgment of the Supreme

Court in Anvar PV. Vs. PK. Basheer and others, (2014) 10 SCC 473,
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wherein it has held that the copy of the statement pertaining to electronic
record is not original electronic record and there is mandatory pre-
requirement that it should be proved by certificate under Section 65-B(4)
of Evidence Act but proven record like C.D., pen drive etc. and in the
absence of proving the certificate, the same is not admissible. The

operative part of the judgment read as under:

“.....8. Section 22-A of the Evidence Act reads as follows:

“22-A. When oral admission as to contents of electronic records are
relevant.—Oral admissions as to the contents of electronic records are not
relevant, unless the genuineness of the electronic record produced is in
question.”

9. Section 45-A of the Evidence Act reads as follows:

“45-A.0pinion of Examiner of Electronic Evidence.—When in a proceeding,
the court has to form an opinion on any matter relating to any information
transmitted or stored in any computer resource or any other electronic or
digital form, the opinion of the Examiner of Electronic Evidence referred to in
Section 79-A of the Information Technology Act, 2000 (21 of 2000), is a
relevant fact.

Explanation.—For the purposes of this section, an Examiner of Electronic
Evidence shall be an expert.”

10. Section 59 under Part Il of the Evidence Act dealing with proof, reads as
follows:

“59.Proof of facts by oral evidence.—All facts, except the contents of
documents or electronic records, may be proved by oral evidence.”

11. Section 65-A reads as follows:

“65-A. Special provisions as to evidence relating to electronic record —The

contents of electronic records may be proved in accordance with the provisions
of Section 65-B.”

12. Section 65-B reads as follows:

“65-B.Admissibility of electronic records.—(1) Notwithstanding anything
contained in this Act, any information contained in an electronic record which
is printed on a paper, stored, recorded or copied in optical or magnetic media
produced by a computer (hereinafter referred to as “the computer output”)
shall be deemed to be also a document, if the conditions mentioned in this
section are satisfied in relation to the information and computer in question
and shall be admissible in any proceedings, without further proof or
production of the original, as evidence of any contents of the original or of any
fact stated therein of which direct evidence would be admissible.

(2) The conditions referred to in sub-section (1) in respect of a computer
output shall be the following, namely—

(a) the computer output containing the information was produced by the
computer during the period over which the computer was used regularly to
store or process information for the purposes of any activities regularly
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carried on over that period by the person having lawful control over the use of
the computer,

(b) during the said period, information of the kind contained in the
electronic record or of the kind from which the information so contained is
derived was regularly fed into the computer in the ordinary course of the said
activities,

(c) throughout the material part of the said period, the computer was
operating properly or, if not, then in respect of any period in which it was not
operating properly or was out of operation during that part of the period, was
not such as to affect the electronic record or the accuracy of its contents, and

(d) the information contained in the electronic record reproduces or is derived
from such information fed into the computer in the ordinary course of the said
activities.

(3) Where over any period, the function of storing or processing information
for the purposes of any activities regularly carried on over that period as
mentioned in clause (a) of sub-section (2) was regularly performed by
computers, whether—

(a) by a combination of computers operating over that period; or
(b) by different computers operating in succession over that period, or

(c) by different combinations of computers operating in succession over
that  period; or

(d) in any other manner involving the successive operation over that
period, in whatever order, of one or more computers and one or more
combinations of computers,

all the computers used for that purpose during that period shall be treated for
the purposes of this section as constituting a single computer; and references
in this section to a computer shall be construed accordingly.

(4) In any proceedings where it is desired to give a statement in evidence by
virtue of this section, a certificate doing any of the following things, that is to
say—

(a) identifying the electronic record containing the statement and
describing the manner in which it was produced;

(b) giving such particulars of any device involved in the production of that
electronic record as may be appropriate for the purpose of showing that the
electronic record was produced by a computer;

(c) dealing with any of the matters to which the conditions mentioned in
sub-section (2) relate,

and purporting to be signed by a person occupying a responsible official
position in relation to the operation of the relevant device or the management
of the relevant activities (whichever is appropriate) shall be evidence of any
matter stated in the certificate; and for the purposes of this sub-section it shall
be sufficient for a matter to be stated to the best of the knowledge and belief of
the person stating it.

(5) For the purposes of this section—
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(a) information shall be taken to be supplied to a computer if it is supplied
thereto in any appropriate form and whether it is so supplied directly or (with
or without human intervention) by means of any appropriate equipment;

(b) whether in the course of activities carried on by any official,
information is supplied with a view to its being stored or processed for the
purposes of those activities by a computer operated otherwise than in the
course of those activities, that information, if duly supplied to that computer,
shall be taken to be supplied to it in the course of those activities,

(c) a computer output shall be taken to have been produced by a computer
whether it was produced by it directly or (with or without human intervention)
by means of any appropriate equipment.

Explanation.—For the purposes of this section any reference to information
being derived from other information shall be a reference to its being derived
therefrom by calculation, comparison or any other process.”

These are the provisions under the Evidence Act relevant to the issue under
discussion.

13. In the Statement of Objects and Reasons to the IT Act, it is stated thus:

“New communication systems and digital technology have made drastic
changes in the way we live. A revolution is occurring in the way people
transact business.”

In fact, there is a revolution in the way the evidence is produced before the
court. Properly guided, it makes the systems function faster and more effective.
The guidance relevant to the issue before us is reflected in the statutory
provisions extracted above.

14. Any documentary evidence by way of an electronic record under the
Evidence Act, in view of Sections 59 and 65-A, can be proved only in
accordance with the procedure prescribed under Section 65-B. Section 65-B
deals with the admissibility of the electronic record. The purpose of these
provisions is to sanctify secondary evidence in electronic form, generated by a
computer. It may be noted that the section starts with a non obstante clause.
Thus, notwithstanding anything contained in the FEvidence Act, any
information contained in an electronic record which is printed on a paper,
stored, recorded or copied in optical or magnetic media produced by a
computer shall be deemed to be a document only if the conditions mentioned
under sub-section (2) are satisfied, without further proof or production of the
original. The very admissibility of such a document i.e. electronic record
which is called as computer output, depends on the satisfaction of the four
conditions under Section 65-B(2). Following are the specified conditions
under Section 65-B(2) of the Evidence Act:

(i) The electronic record containing the information should have been
produced by the computer during the period over which the same was
regularly used to store or process information for the purpose of any activity
regularly carried on over that period by the person having lawful control over
the use of that computer,

(ii) The information of the kind contained in electronic record or of the
kind from which the information is derived was regularly fed into the computer
in the ordinary course of the said activity,

(iii) During the material part of the said period, the computer was
operating properly and that even if it was not operating properly for some
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time, the break or breaks had not affected either the record or the accuracy of
its contents; and

(iv) The information contained in the record should be a reproduction or
derivation from the information fed into the computer in the ordinary course of
the said activity.

15. Under Section 65-B(4) of the Evidence Act, if it is desired to give a
Statement in any proceedings pertaining to an electronic record, it is
permissible provided the following conditions are satisfied:

(a) There must be a certificate which identifies the electronic record
containing the statement;

(b) The certificate must describe the manner in which the electronic
record was produced,

(c) The certificate must furnish the particulars of the device involved in
the production of that record;

(d) The certificate must deal with the applicable conditions mentioned
under Section 65-B(2) of the Evidence Act; and

(e) The certificate must be signed by a person occupying a responsible
official position in relation to the operation of the relevant device.

16. It is further clarified that the person need only to state in the certificate
that the same is to the best of his knowledge and belief. Most importantly, such
a certificate must accompany the electronic record like computer printout,
compact disc (CD), video compact disc (VCD), pen drive, etc., pertaining to
which a statement is sought to be given in evidence, when the same is
produced in evidence. All these safeguards are taken to ensure the source and
authenticity, which are the two hallmarks pertaining to electronic record
sought to be used as evidence. Electronic records being more susceptible to
tampering, alteration, transposition, excision, etc. without such safeguards, the
whole trial based on proof of electronic records can lead to travesty of justice.

17. Only if the electronic record is duly produced in terms of Section 65-B of
the Evidence Act, would the question arise as to the genuineness thereof and in
that situation, resort can be made to Section 45-A—opinion of Examiner of
Electronic Evidence.

18. The Evidence Act does not contemplate or permit the proof of an electronic
record by oral evidence if requirements under Section 65-B of the Evidence Act
are not complied with, as the law now stands in India.

19. It is relevant to note that Section 69 of the Police and Criminal Evidence
Act, 1984 (PACE) dealing with evidence on computer records in the United
Kingdom was repealed by Section 60 of the Youth Justice and Criminal
Evidence Act, 1999. Computer evidence hence must follow the common law
rule, where a presumption exists that the computer producing the evidential
output was recording properly at the material time. The presumption can be
rebutted if evidence to the contrary is adduced. In the United States of
America, under Federal Rule of Evidence, reliability of records normally go to
the weight of evidence and not to admissibility.

20. Proof of electronic record is a special provision introduced by the IT Act
amending various provisions under the Evidence Act. The very caption of
Section 65-A of the Evidence Act, read with Sections 59 and 65-B is sufficient
to hold that the special provisions on evidence relating to electronic record
shall be governed by the procedure prescribed under Section 65-B of the
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Evidence Act. That is a complete code in itself. Being a special law, the
general law under Sections 63 and 65 has to yield.

21. In State (NCT of Delhi) v. Navjot Sandhu [State (NCT of Delhi) v. Navjot
Sandhu, (2005) 11 SCC 600 : 2005 SCC (Cri) 1715] a two-Judge Bench of this
Court had an occasion to consider an issue on production of electronic record
as evidence. While considering the printouts of the computerised records of the
calls pertaining to the cellphones, it was held at para 150 as follows : (SCC p.
714)

“150. According to Section 63, “secondary evidence” means and
includes, among other things, ‘copies made from the original by mechanical
processes which in themselves insure the accuracy of the copy, and copies
compared with such copies’. Section 65 enables secondary evidence of the
contents of a document to be adduced if the original is of such a nature as not
to be easily movable. It is not in dispute that the information contained in the
call records is stored in huge servers which cannot be easily moved and
produced in the court. That is what the High Court has also observed [Ed. :
Reference is to State v. Mohd. Afzal, (2003) 71 DRJ 178] at para 276. Hence,
printouts taken from the computers/servers by mechanical process and
certified by a responsible official of the service-providing company can be led
in evidence through a witness who can identify the signatures of the certifying
officer or otherwise speak of the facts based on his personal knowledge.
Irrespective of the compliance with the requirements of Section 65-B, which is
a provision dealing with admissibility of electronic records, there is no bar to
adducing secondary evidence under the other provisions of the Evidence Act,
namely, Sections 63 and 65. It may be that the certificate containing the details
in sub-section (4) of Section 65-B is not filed in the instant case, but that does
not mean that secondary evidence cannot be given even if the law permits such
evidence to be given in the circumstances mentioned in the relevant provisions,
namely, Sections 63 and 65.”

It may be seen that it was a case where a responsible official had duly certified
the document at the time of production itself. The signatures in the certificate
were also identified. That is apparently in compliance with the procedure
prescribed under Section 65-B of the Evidence Act. However, it was held that
irrespective of the compliance with the requirements of Section 65-B, which is
a special provision dealing with admissibility of the electronic record, there is
no bar in adducing secondary evidence, under Sections 63 and 65, of an
electronic record.

22. The evidence relating to electronic record, as noted hereinbefore, being a
special provision, the general law on secondary evidence under Section 63
read with Section 65 of the Evidence Act shall yield to the same. Generalia
specialibus non derogant, special law will always prevail over the general law.
It appears, the court omitted to take note of Sections 59 and 65-A dealing with
the admissibility of electronic record. Sections 63 and 65 have no application
in the case of secondary evidence by way of electronic record; the same is
wholly governed by Sections 65-A and 65-B. To that extent, the statement of
law on admissibility of secondary evidence pertaining to electronic record, as
stated by this Court in Navjot Sandhu case [State (NCT of Delhi) v. Navjot
Sandhu, (2005) 11 SCC 600 : 2005 SCC (Cri) 1715] , does not lay down the
correct legal position. It requires to be overruled and we do so. An electronic
record by way of secondary evidence shall not be admitted in evidence unless
the requirements under Section 65-B are satisfied. Thus, in the case of CD,
VCD, chip, etc., the same shall be accompanied by the certificate in terms of
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Section 65-B obtained at the time of taking the document, without which, the
secondary evidence pertaining to that electronic record, is inadmissible.”

132. The counsel has also relied upon the judgment of Supreme Court in
Ramanand alias Nandlal Bharti vs. State of Uttar Pradesh, AIR 2022
SCC 5273, to submit that whether the extra-judicial confession is made
after the arrest by an accused person for pointing out the recovery of
weapon used in the commission of offence, will not suggest that the
accused indicted his involvement. It i1s submitted that there is a clear
distinction between the judicial confession made before the Magistrate or
court and extra-judicial confession made before a police officer during the
investigation, arrest of an accused and in case, extra-judicial confession is
surrounded by suspicious circumstances, its credibility becomes doubtful.
The counsel submits that finding recorded by the trial court that accused-
A-1 was having relationship with A-2 and wanted to settle with her, was
the motive of committing the offence is not at all proved. The reference is
drawn to relevant part of judgment Ramanand alias Nandlal Bharti vs.

State of Uttar Pradesh (supra), which is read as under:

“....87. It is a settled principle of criminal jurisprudence that in a case based
on circumstantial evidence, motive for committing the crime on the part of the
accused assumes greater importance. This Court in various decisions has laid
down the principles holding that motive for commission of offence no doubt
assumes greater importance in cases resting on circumstantial evidence than
those in which direct evidence regarding commission of offence is available. It
is equally true that failure to prove motive in cases resting on circumstantial
evidence is not fatal by itself. However, it is also well settled and it is trite in
law that absence of motive could be a missing link of incriminating
circumstances, but once the prosecution has established the other
incriminating circumstances to its entirety, absence of motive will not give any
benefit to the accused.

88. Having regard to the nature of the evidence on record, there is something
to indicate that the accused appellant had illicit relationship with Manju and
wanted to settle in life marrying Manju. As noted above, in the past accused
appellant had got engaged with Manju and was on the verge of getting
married. At the relevant point of time when the accused appellant got engaged
with Manju, it appears that one and all including the deceased Sangeeta were
consenting parties. There is nothing on record to indicate that at the time of
engagement of accused appellant with Manju, the deceased Sangeeta had
raised hue and cry or had opposed such decision of her husband. Of course,
this is something which is very personal. If at all we believe the illicit
relationship of the accused appellant with Manju, then it is possible that the
deceased Sangeeta might be an absolutely helpless lady and could not have
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done anything in that regard. However, the moot question is should this motive
by alone be held sufficient to convict the accused appellant for the alleged
crime and sentence him to death.”

133. The counsel has also relied upon the judgment of the Supreme
Court in Subramanya Vs. State of Karnataka, AIR 2022 SCC 5110, to
submit that it is held by the Supreme Court that extra-judicial confession
by a co-accused, after lapse of time of the alleged incident, can be used
only in support of evidence but cannot be made on foundation of
conviction. It is again held by the Supreme Court that recovery of weapon
on the statement given by accused while in custody did not suggest that he
has indicated himself about his involvement in the offence as mere
discovery, cannot be interpreted sufficient to infer the concealment by the
person who discovered the weapon. It is also held in this case that motive
in the facts and circumstances of the case, creates a strong suspicion
against accused but suspicion howsoever strong, cannot be a substitute for
proof of guilt of accused beyond doubt. If the evidence regarding motive
of the accused to commit crime was hearsay in nature, the same is not

proved.

134. Learned Senior Counsel submitted that the trial court has recorded
the conviction on the basis of the hearsay evidence as PW-7- Monika
Ashudani stated that the deceased on her phone, informed that she has
picked up the phone call from A-2 coming on phone of accused-A-1 and
she told that her marriage is going to be finalised soon, therefore, he
should do away with the deceased, cannot be made a basis of conviction

of appellant.

135. Learned counsel for the appellant-A-2 has argued that the
conviction of the appellant-A-2 is based on a non-admissible evidence
which is in the shape of hearsay. It is argued that Manisha Makheeja is
three years older to accused-A-1, Piyush, and it is the case of the
prosecution itself that prior to the marriage of A-1 with the victim- Jyoti, a
matrimonial alliance was proposed between A-1 and A-2. However, due

to mismatch of horoscope, the same could not mature. It is also submitted
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that the marriage of Piyush with Jyoti was an arrange marriage and they
were living happily as it is proved from the photographs by DW-3. The
counsel submits that after the marriage, the couple was living happily as
they had gone for their honeymoon and all the prosecution witnesses of
fact have stated that Jyoti visited her parental home on three occasions.
Though, it is stated by the prosecution witnesses that at the first instance,
she did not tell anything about the behaviour of her husband-A-1,
however, in the second meeting, she stated that his behaviour is not good
and he used to ask her to do lot of things like a servant. The counsel
further argued that it is only for the first time that the prosecution has
made out a story that a few days before the incident, Jyoti has informed
her paternal aunt (Bua)- PW-7- Monika Ashudani about picking up the
phone of Manisha Makheeja in which she was inspecting the accused-
Piyush and understand that accused A-1 was having love affair with

accused A-2 even before marriage.

136. Learned Senior Counsel has further submitted that once as per the
prosecution, the marriage of accused A-1 and A-2 could not mature
because of mismatch of Horoscope much before the marriage of accused
A-1 with Jyoti, therefore there was no occasion for accused A-2 to think
about marrying accused A-1, after he commits murder of his wife Jyoti. It
is next argued that the parents of A-2 in a natural way were looking for a
matrimonial match of A-2 and in that connection, the boy who appeared
as PW-33- Sagar Ratnani stated that the talks of his marriage started on
18.7.2014 through a mediator and he along with his family members came
to Manisha’s house on 24.7.2014. He stated that all of them had lunch at
the house of Manisha Makheeja and he and Manisha Makheeja had talk
while sitting separately. He found that the girl was uncomfortable
because of her short height and told him that it will not look good, if she
said no, therefore, suggested him that he should refuse the proposal and
therefore, he refuse to get married to Manisha Makheeja. The counsel

submits that PW-33 proves the fact that family of Manisha Makheeja was
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looking for a suitable match for her marriage and PW-33 was called
through a Mediator but it could not mature due to mismatch of height and
this incident cannot be taken as part of conspiracy. The counsel submits
that prosecution witnesses have stated that the family of Manisha is
residing in neighbourhood of accused-A-1 where Jyoti was residing for
about 18-19 months after her marriage and it is not possible that she did
not know about any such relationship, and in fact in order to complete a
chain of circumstances, Manisha was used as a tool because she was on
talking terms with A-1 and had exchanged certain messages, transcription
of which was never produced on record. It is next argued that the very fact
that despite PW-2 and PW-7 stating that Jyoti told them that Manisha was
telling to Piyush to get rid off (the deceased) and on this they told her
after 12-14 days on the occasion of Raksha Bandhan, both Piyush and
Jyoti will come to Jabalpur and they will talk to each other and tried to
find out a solution, is not a normal behaviour of the family of the victim.
It is argued that if it was such a grave situation, as alarmed by Jyoti that
accused, A-1 and A-2 are conspiring to kill her, as a natural human being,
they would have immediately responded and rose to the situation and
would have come to Kanpur to meet and confront Piyush with the said
allegation but no such action was taken by them which proves that after
the incident took place, they have concocted the version of telephone call
made by accused-A-2 or such information given by deceased Jyoti to PW-

6 and PW-7.

137. Learned counsel submits that another important aspect for which
the prosecution has failed to investigate is that PW-3, mother of deceased
and PW-6, father of the deceased have stated that after the incident, they
went to the house of one Balram, who was the cousin of PW-3 and was
residing one or two house away from house of Piyush and Jyoti. They
stayed there for 2-3 days, where the police recorded their statement.
Learned counsel submits that if this person was immediate neighbour of

Piyush and Jyoti and was first cousin of mother of Jyoti, it is improbable

80 of 105



VERDICTUM.IN

to believe that if there was any emergent situation in the matrimonial life
of Jyoti, she would not have approached him to intervene and even as per
PW-7, when she received a phone call from Jyoti, 3-4 days prior to the
incident regarding the alleged conspiracy between A-1 and A-2 to kill her,
they would have immediately call to Balram to intervene and find out
what is truth. However, during entire investigation, neither Balram is cited
as a witness nor the 1.O. tried to find out about the relationship of accused

A-1 with Jyoti from him.

138. It is next argued that even role of PW-5 who was an Astrologer, is
mischievous. This witness has stated that he has told the victim Jyoti that
her marriage with Piyush will not pull on and he has advised her certain
remedies including giving her a ring with a pearl to wear it. It is argued
that in fact this witness for the sake of his astrology, on finding a rich
client, had sown the seed of suspicion in the mind of Jyoti so that she
started believing that her relationship with husband-A-1 will never be
cordial. The counsel submits that this witness, PW-5 has admitted in a
statement that he had no knowledge about any such relationship of A-1
and A-2 but later on he came to know the same. It is thus argued that the

involvement of A-2 is not proved from the statement of PW-5.

139. Learned counsel for the appellant has further argued that all the
witnesses of fact had relied upon the hearsay evidence that victim-Pooja
@ Jyoti told them on telephone about the accused A-1 and A-2 conspiring
to kill her. It is next contended that neither any complaint in writing was
given to any authority after receiving such call nor her husband(A-1) was
confronted with the same at any point of time which shows that the story

of conspiracy is cooked up only after murder of victim Pooja @ Jyoti.

140. Learned counsel further submitted that even in first statement
recorded under Section 161 Cr.P.C., no such story was brought forward
before the police about involvement of Manisha Makheeja about any
conspiracy with accused A-1 (Piyush Shyamdasani). It is submitted that

for the first time drastic improvements have been made while deposing in
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court and when confronted, all the witnesses of facts have stated that they
cannot tell the reason why the Investigating Officer has not recorded so in

their statement under Section 161 Cr.P.C.

141. Learned counsel has further submitted that the statement of PW-6,
the father of the victim, was recorded before the Magistrate much after the
incident and in a calculated manner, in order to create an evidence of

conspiracy for the first time, he has given the name of accused- Manisha

Makheeja.

142. Learned counsel has further argued that it has come in the
statements of all the six Investigating Officers / Assistant Investigating
Officers that though as per record, the SIM cards in mobile phones were
issued in the name of different persons but they never interrogated those
persons as to how the mobile numbers issued in their name were used by
accused persons. Even none of such persons, in whose name the SIM
cards were found to be issued by the concerned mobile companies, were
cited as a witness to prove that in fact accused persons were using those
phone numbers and, therefore, on a mere assumption that the calls are
being made from one number to another number, the trial court has

wrongly held that accused Manisha Makheeja was also part of conspiracy.

143. Learned counsel has further submitted that as per prosecution
evidence, accused A-3 to A-6 in conspiracy with accused A-1 had
purchased two knives from Rave Moti Mall, on two occasions i.e
13.7.2014 and 21.7.2014 when two unsuccessful attempts were made to
eliminate victim Pooja @ Jyoti. It is next contended that even as per PW-
7, when victim Pooja @ Jyoti told her on mobile phone that she has heard
A-2 saying that A-1 should eliminate her ( deceased — Pooja @ Jyoti) is
relating to a date much after the first attempt made by A-1 in conspiracy
with A-3 to A-6. Learned counsel thus submits that therefore, the story of
conspiracy which is set up between A-1 and A-2, even as per the

prosecution is after the first unsuccessful attempt was made to eliminate
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the deceased also prove that in fact there was no conspiracy between them

and it 1s only an afterthought story made after the death of Pooja @ Jyoti.

144. Learned counsel has relied upon the judgment of Sharad
Birdhichandra Sharda ( supra) to submit that it is well settled principles
of law that mere suspicion howsoever strong cannot be taken as a ground
to prove the conspiracy. It is next argued that the evidence of conspiracy
against accused -A-2 1s not made out and she should be acquitted of the

charge.

145. Learned counsel appearing on behalf of accused Ashish Kashyap
has submitted that he was not present at the spot on the date of incident
1.e. 27.7.2014 as two of the witnesses, DW-1 and DW-2 have stated that at

the relevant time, he was present with them at a different place in Kanpur.

146. Learned counsels appearing on behalf of accused- Renu @
Akhilesh Kanaujiya, Sonu and Ashish have argued that they have been

falsely implicated and they have no role in the commission of crime.

147. On the other hand, learned counsel for the informant has argued
that prosecution has led sufficient evidence. Firstly, the matrimonial
relationship between accused- A-1 and deceased- Jyoti were not cordial
because of the extra-marital affair of accused-A-1 and A-2. It is submitted
that all the accused made the first attempt to murder Jyoti on 13.7.2014,
however, the same could not mature. The second attempt was made on

20.7.2014, again it could not mature.

148. The counsel submits that on the fateful day i.e. 27.7.2014, the
accused Piyush took Jyoti to Varanda Restaurant and after they have
dinner, he took her into his Honda Accord Car when accused A-3 to A-6
in furtherance to the conspiracy, stopped the car, abducted Jyoti and later
on committed her murder. The counsel has referred to the statement of the
prosecution witnesses who have proved the record of call details of the

phone call as well as the recoveries effected from the car immediately
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after the incident, the recovery of knives and another weapon of offence

used by the accused in pursuance to their confessional statement.

149. Learned Senior Counsel has submitted that it is proved from the
statement of PW-34, the main [.O. that immediately after the incident, he
located the car using the location of the deceased’s mobile phone and
reached the spot and found that the deceased was lying in a pool of blood.
She was taken out by breaking the window pane of the car and took her to
Hallet Hospital, where the doctor declared her dead. The counsel submits
that in post-mortem as many as 14 wounds were found which proved that

she was brutally murdered.

150. Learned counsel has further argued that one another circumstance
which proves the conspiracy is that PW-7 has stated that few days before
the incident, the victim told her that she has picked up the phone of
accused-A-1 by receiving a call from A-2 and heard that she was saying
that her marriage is being fixed soon and therefore, accused-A-1 should
eliminate the victim. The counsel submits that from this statement, even

the victim was sure that the same conspiracy is being hatched to kill her.

151. The counsel has next argued that the electronic evidence i.e. the
record of call details of all the mobile phones which were collected during
the investigation, the hard disk of the CCTV footage has been duly proved
as all the Investigating Officers in their statement has stated that they have
received the requisite certificate under Section 65B of the Evidence Act
from the Nodal Officers of the concerned mobile companies. It is argued
that all the Nodal Officers have appeared as prosecution witnesses and
have stated that the requisite certificate were issued by them and there was
no tampering of the computer data while preparing the certificates and
therefore, the scientific evidence, corroborate occular version of the
prosecution witnesses. The counsel has next argued that the involvement
of accused-A-1, A-3 to A-6 in committing the murder is also proved from
the Forensic Science Lab Report which proves that on the recovered

knives, bloodstains were found which matched with the blood of the
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deceased. It is argued the evidence of FSL is admissible under Section
293 of Cr.P.C. and it was duly put to all the accused persons while
recording the statement under Section 313 of Cr.P.C. The counsel has
relied upon the judgment of the Supreme Court in Sharad
Birdhichandra’s Case (Supra) to submit that complete chain has been
proved by the prosecution. The counsel has also relied upon the judgment
of the Supreme Court in Shafi Mohammad Vs. State of Himachal
Pradesh, (2018) 2 SCC 801, to submit that the Supreme Court has held
that Sections 65A and 65B of the Evidence Act, cannot be held to be a
complete code on the subject of proving an electronic evidence and the
threshold admissibility of the electronic evidence cannot be ruled out on
any technical ground if it is relevant. It is held that requirement of
certificate under Section 65B (4) of Evidence Act being procedural can be
relaxed by the court, wherever interest of justice so justifies and therefore,
the requirement of certificate under Section 65-B (4) of Evidence Act is
not always mandatory. The counsel has also relied upon the judgment of
the Supreme Court in Balbir Singh Vs. State of Uttarakhand, (2023)
Live Law SC 861, to submit that accused- A-1, Piyush failed to discharge
1s obtained under Section 106 of the Evidence Act as the defence set up by
him stands falsified from the prosecution evidence that some unknown

persons have abducted his wife.

152. It would be relevant to FSL report regarding weapon of offence as

under:-
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qgeh fAaUs
fafer faremer gaiaremen, 3oye,
HEIFTIR, olddd3- 226006.
Har &,
gfera 3refleres F9R (g,
FHIAYL TR
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GG 37 fFges
fafer fasmer gIiarener 3oygo fafer fasmer gataromer 3ogo
TS | TETH |

153. The counsel for the informant has argued in an appeal filed under
section 372 that accused Mukesh Shymdasan, Kamlesh Shyamdasani, and
Smt. Poonam Shyamdasani were wrongly acquitted by trial court though
sufficient evidence of conspiracy and concealment of evidence has come

again them.

154. After hearing the counsel for the parties, the following questions

arises for determination in the present appeal as under :

(A) Whether the deceased Jyoti Shyamdasani was murdered
between 11.33 (23.33) on 27.07.2014 and 01.30 a.m. on
28.07.2014?

(B) Whether accused Piyush Shyamdasani, accused Manisha
Makheeja, accused Awadhesh Chaturvedi, Renu alias Akhilesh
Kanaujia, Sonu Kashyap and accused Ashish Kashyap had
conspired with common intention to kidnap deceased Jyoti
Shyamdasani and in furtherance of criminal conspiracy committed

her murder.

(C) Whether under the said criminal conspiracy accused Piyush,
accused Awadhesh Chaturvedi, Renu alias Akhilesh Kanaujia, Sonu
Kashyap and Ashish Kashyap formed a common intention to cause
the murder of the deceased and for fulfillment of the said common
intention, accused Piyush, accused Awdhesh Chaturevedi, Renu @

Akhilesh Kanaujia have caused the death of deceased Jyoti?

(D) Whether the said accused persons attempted committed the
murder by leaving the deceased in the car in a secluded place with

the intention of escaping the punishment for the said crime?
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(E) Whether accused Avdhesh Chaturvedi, Renu Alias Akhilsh
Kanaujiya, Sonu Kashyap dishonestly misappropriated the

jewellery in the possession of the deceased at the time of her death?

(F)  Whether accused Piyush Shyamdasani gave false information

to police about the incident?

155. With the assistance of learned Senior Advocates appearing for the
appellant along with the assisting counsels as well as learned Senior
Counsel appearing for the informant and learned AGA for the State, the
entire paper book and evidence is re-scrutinized. The file of material
exhibits was also requisitioned and with the assistance of learned counsel
for the parties, the same was also re-scrutinized and the entire evidence
was re-appreciated as the arguments of learned Senior Counsels for the

parties was heard for a period of more than six days.

156. After hearing the counsel for the parties, we find no merit in the
appeals filed by accused-A-1, Piyush Shyamdasani, A-3- Awadhesh
Chaturvedi, A-4- Renu (@ Akhilesh Kanaujiya, A-5- Sonu Kashyap and A-
6- Ashish Kashyap, for the following reasons:

(i)  The prosecution has proved by primary evidence that on the date of
incident i.e. 27.7.2014, accused A-1 took his wife- victim, Jyoti to
Varanda Restaurant for dinner where he has made an entry in the visitors’
book by stating ‘Good’ and gave his own mobile no. 9956353535. This
fact is disclosed by accused A-1 in the FIR itself that he and his wife Jyoti
after having dinner at Varanda Restaurant left at around 11:43 PM. Even
PW-8- Sanjay Khan, a waiter of the Varanda Restaurant has also proved
that both appellant- A-1 and the victim visited their restaurant and had
dinner there. It is also stated by this witness that during the intervening
period for 8 to 10 minutes, the accused A-1 went downstairs and the
victim was sitting alone at the table. Though an objection is raised by the
counsel for the appellants that the hard disk of the CCTV footage is not
proved by a valid certificate under Section 65B (4) of the Evidence Act,
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forever the same being a corroborative evidence to the primary evidence,
duly proved the fact that the accused A-1 with his wife- Jyoti left the
restaurant around 11:43 PM on that night.

(ii) The version given by accused A-1 in the FIR as well as in the
statement under Section 313 of Cr.P.C. that on way, 7-8 persons on four
motorcycles waylaid his Honda Accord Car by hitting it from the front
side and they forcibly took him out by causing injury on his hand and then
one of the assailants drove the car and three other persons sat in the car,
whereas his wife was there and abducted her, is not the true version as per

the prosecution investigation and evidence.

(iii) The trial court has rightly recorded the finding that it is unnatural
for a husband not to protest when some unknown assailants were trying to
abduct his wife, by forcing him out of the car and instead of speeding
away the car or showing any protest, he has virtually surrendered before
the said persons. His own version that he was hit by some pointed weapon

on his hand, is not proved by any medical evidence.

(iv) It has come in the statement of Shambhu Singh, Home Guard, that
he was deputed by the SHO to take accused A1 to hospital for his medical
examination, but he escaped from that place by saying that he will get it
done later on, also proves that accused A-1 did not suffer any injury and is
gave incorrect statement in the FIR that he was given injuries by the
assailants. Therefore, question no. F is decided against accused A-1 as he

gave false information to police.

(v) All the witnesses of fact i.e. PW-1 Rajesh @ Raja Nagdev, the
uncle of deceased, PW-2- Vishesh Nagdev, brother of the deceased, PW-3-
Maya Devi, mother of the deceased, PW-4- Hitesh Nagdev, another
brother of deceased, PW-6- Shankar Nagdev, father of the deceased and
PW-7- Monika Ashudani, aunt of the deceased have clearly stated that

immediately after the marriage, Jyoti was complaining about the
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unresponsive and cruel behaviour of her husband-accused A-1 and their

testimony could not be shattered despite lengthy cross-examination.

(vi) The circumstance proved by the prosecution that immediately after
the incident, the victim was found in an injured condition in car of A-1
and then she was shifted to hospital where she was declared dead, also
proved that accused Piyush Shyamdasani has not given the correct version
to the police and has failed to discharge burden under Section 106 of
Evidence Act.

(vii) A perusal of the post-mortem report reflects that the deceased
suffered as many as 14 incised wound injuries out of which injuries nos. 1
to 6 are the scuffle wounds, as the deceased had tried to save her life.
Injuries nos. 7 to 14 are the incised wound which shows that she was
brutally injured with sharp edged weapon like knife. Injury nos. 12 and 13
also are the defensive wounds as there were on the hand of the victim and
the manner in which the injuries are caused to the victim, also suggest that

it is not a case of abduction and motive was to commit murder.

(viii) From the prosecution evidence, it is proved that the motive to
commit the offence was not dacoity as there is no evidence of looting the
money or personal belongins as nothing was taken away from Piyush
Shyamdasani. As per his own version, he was forced out of the car and in
such eventuality, the assailants would have taken his mobile phone and
valuable belongings. Even the mobile phone of the victim was not taken
away as it was found inside the car. There was no motive of committing
rape or ravishing the victim as it has come on record, in the post-mortem
report that there is no evidence of molestation or rape with the victim.
Even the motive given in the FIR by accused- A-1 that his wife is
kidnapped, 1s not proved that as in such eventuality the assailants would
not have killed the victim and they may have demanded ransom at a

subsequent stage.
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(ix) Even the motive regarding any enmity has not come on record as
the accused A-1 was left scratch less and he had not attributed any enmity
with any of the assailants even during the investigation. Therefore, the
motive as per the prosecution evidence is proved that accused A-1, in
conspiracy with accused A-3 to A-7 committed murder of victim Jyoti. As
per the FIR, accused A-1 stated that by hitting his car, the assailants who
were on four motorcycles, stopped his car, however, as per the
prosecution evidence i.e. PW-12 who has conducted the physical
verification of the car and has taken the photographs, has stated that no
dent or scratch, was found on the body of the car and therefore, even this

version given by the accused A-1 in the FIR 1is false.

(x) The appellant A-1 was found using mobile no. 9956037000 which
was in the name of an employee of his company and mobile no.
9956353535 1s admittedly used by accused himself. In the FIR itself, the
accused has given both these numbers and undisputedly, he was using

these two numbers as per the FIR version itself.

(xi) Even on the date of incident, one of the number was mentioned in
the visitors register of Varanda Restaurant as accused A-1 has given a

comment ‘Good’ by mentioning his mobile no. 9956353535.

(xii) The police started the investigation by taking the call details of

these two numbers and subsequently unfold the entire story of conspiracy.

(xiii) Though as per the prosecution evidence, the call details of accused
Manisha Makheeja with the accused A-1 show that they used to talk to
each other, however, there 1s no call details of her mobile number with
other accused persons A-3 to A-6. In the statement of PW-13- Poonam
Awasthi, PW-18- Akhilesh Kumar Gaud and PW-34, Shiv Kumar Singh
Rathaur, the main 1.O., it is clearly stated that from their investigation,
they could not collect any information about the name of Manisha

Makheeja.
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(xiv) The police has also recovered the two diaries of the deceased and
proved her handwriting by way of FSL report as these were compared to
her admitted handwriting taken from her school diaries. However, the
entries in the diary suggest that she was not happy with the marriage but
there is nothing recorded that she has written anything about the extra-

marital relation between accused A-1 and A-2.

(xv) All the witnesses of facts have clearly deposed that Jyoti was
complaining about the behaviour of her husband-A-1 so much so the
extent that he was mentally harassing her as explained in the detailed
statement of prosecution witnesses, PW-1, PW-2, PW-3, PW-4, PW-6 and
PW-7.

(xvi) It has come in the statement of PW-34, the main 1.O. that on
receiving the information, he got the location of the deceased in mobile
phone and reached there with accused A-1 and found Honda Accord Car
which was identified by Piyush and by breaking open the glass, the victim
was taken out of car and was taken to the hospital where she was declared
brought dead. As per the post-mortem report proved by PW-19, total 14
scratches and cut injuries were found on the body of Jyoti, which were
caused by hard, blunt weapon and the fatal injuries were caused by sharp
edge weapon like knife. The time of the causing injuries were found to be
between 11 and 12 PM on 27.7.2014 and the cause of death was that
deceased died due to excessive bleeding and shock and hemorrhage as a

result of ante-mortem injuries.

(xvii) The defence counsels, could not rebut in the cross-examination of
the prosecution witnesses regarding the causing of injuries to the victim,
the post-mortem report and the nature of weapon used, therefore, the trial
court has rightly recorded the finding that the deceased died due to the
ante-mortem injuries on her body. The number and nature of injuries
caused on the body of the victim clearly shows that the assailants were

made sure that the victim did not survive the injuries and therefore, the
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prosecution has proved that the death of deceased Jyoti Shyamdasani was

of homicidal in nature and she was murdered.

(xviii) Accordingly, question nos. A and C are decided against appellants
A-1 and A-3 to A-6 and in favour of the prosecution that the deceased
Jyoti Shyamdasani was murdered on the intervening night of 27.7.2014
and 28.7.2014 in conspiracy with each other.

(xix) The arguments raised on behalf of the accused persons are that
there 1s no eye-witness to the incident and the entire case is based on
circumstantial evidence only and the entire chain of the circumstances is

not proved, is also not acceptable.

(xx) As noticed above, the incident was reported by accused A-1 Piyush
Shyamdasani himself to the police and police started the investigation by
taking the call detail records of the two mobile numbers given by him in
the FIR, the CCTV footage of Varanada Restaurant which was also
mentioned in the FIR and the statement of PW-8- Sanjay Khan, a waiter
working in the restaurant, PW-17- Shubham Poddar, the owner of the
restaurant who provided the DVR of 16 CCTV cameras installed in his
hotel along pendrive and a certificate, proves that the accused A-1 while
the victim was sitting on the table, had gone downstairs for 8-9 minutes
and came back. The hard disk of CCTV camera produced in the pendrive
were duly proved by PW-17- Shubham Poddar, owner of Varanda
Restaurant and he has given certificate that no tampering was done with
the same. Therefore, the same are duly proved under Section 65B of the
Evidence Act, as per the judgment in Shafi Mohammad’s Case (supra).
The co-investigator, PW-13- Poonam Awasthi has also given the complete
details of all the cameras, in which the accused and deceased Jyoti were

seen coming down from the stairs.

(xxi) It has come in the evidence of prosecution that in the intervening
period, accused A-1 made call to accused A3 to A6. The FSL, Lucknow in

its report dated 28.12.2014, is also proved that men and women were seen
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in the cameras. Even otherwise, it is own case of PW-1, as per the FIR
that after visiting the Varanda Restaurant, he along with deceased were

going in Honda Accord Car where the incident took place.

(xxii) The statement of PW-7- Monika Ashudani, paternal aunt of the
victim that at the relevant time when the victim was present in the
Varnada Restaurant, she received a call from victim who told her that she
was very tensed, she also told that Piyush had gone downstairs of
restaurant while talking on the phone and he was telling someone that the
work will be done today and therefore, the victim was having strange
feeling of fear, proved that there was a conspiracy between Piyush and

other accused persons, A-3 to A-6.

(xxiii) PW-13- Poonam Awasthi, co-investigator has proved the call
details of all the mobile phones and the CCTV footage of the Varanda

Restaurant.

(xxiv) Another evidence proved by the prosecution is that after the
assailants have taken away the car of appellant-A-1 in which victim was
sitting, a call was made by accused A-1 on her mobile number which was
recovered from the car. This call was made by accused A-1 to make sure

that the assailants have carried out the murder of Jyoti.

(xxv) PW-18- SI Akhilesh Kumar Gaud who collected and proved the
call details of accused Awadhesh Chaturvedi, Sonu Kashyap, Ashish
Kashyap, Renu (@ Akhilesh Kanaujiya who were using mobile nos.
8127986342, 8687580730, 8090615770 and 7784987698, respectively,
were found to be in contact with each other as they were continuously
talking to each other as per the call detail records. He has also proved the
location of this mobile phones at the scene of incident. Though, this
witness has prepared a chart of the mobile phone on a map which has
been objected by the defence side, however, even if the map is not there,
in the deposition, this witness has stated that has given complete details of

locations of all these accused persons. Even the location of the mobile
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phone of the accused persons was found around 00:05 hours at the place
where the Honda Accord Car was found, in which the injured victim was
recovered. Thus, all these facts prove that accused A-1 and A-3 to A-6

were in continuous conversation with each other.

(xxvi) PW-16- Jitendra Mohan Singh and PW-18- Akhilesh Kumar Gaud
have also given details of the calls made by accused A-1 to accused A-2,
Manisha Makheeja having long conversation out of which one call was
made while accused was present in the Varanda Restaurant, to prove that
even A-2 was part of the conspiracy, is not proved by the statement of

other co-investigators.

(xxvii) Therefore, question nos. D & E are decided against the accused
persons holding that accused A-1 and A-3 to A-6 in criminal conspiracy,
has caused murder of deceased Pooja @ Jyoti in a car and left her in a
secluded place with intention of escaping the punishment and accused A-3
to A-6 conceal the jewellery in possession of the deceased at the time of
death to destroy the evidence. Therefore, the finding of Trial Court in this
regard is upheld. The only evidence against Manisha Makheeja except the
evidence that she was having continuous conversation with accused A-1
on the date of incident. Nothing has come on record that he had talked to

accused A-3 to A-6 in furtherance of any conspiracy.

(xxviii) It has come in the statement of PW-30- Rajeev Dwivedi that
he collected the information regarding the conversation and location of
the mobile phone of accused A-1, A-3 to A-6 which show that accused A-
1 talked to all the four accused. At the time when accused A-1 was present
in Varanda Restaurant, he made a call on the phone of accused A-3 and
even the location of accused A-3 was at the Varanda Restaurant. At that
time accused Renu (@ Akhilesh and Ashish called each other at about
22:13 hours and location of other mobile numbers was also near the
Varanda Restaurant in the same sequence. Ashish called Sonu at 22:23
hours and at that time Sonu’s location was at the place of incident. The

call details record of all the phones which were used by the accused
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persons, were proved by the statement of PW-20, PW-21, PW-22, PW-28
and CW-1, Nodal Officers of the respective mobile companies who have
duly proved the certificates under Section 65B of the Evidence Act by
stating that there was no tampering with the computers where the data is
stored and no one can have access to the same unless he is so authorized
and therefore, in the light of the judgment of Shafi Mohammad’s Case
(supra), the requirement of Section 65-B of Evidence Act is proved and
the certificates are duly proved to show that these accused were guilty. It
has come in the statement of PW-34 that in the disclosure of accused
Awadhesh Chaturvedi, Renu (@ Akhilesh Kanaujiya, Sonu Kashyap, they
told about throwing the knife, wiping the blood stained knife with a
handkerchief, throwing the blood stained handkerchief, removing the
jewellery of the deceased at the time of her death, throwing in a hollowe
electrical pole was followed by a recovery of all the articles and therefore,
the disclosure of the accused persons which was followed by the recovery
of articles is admissible under Section 27 of the Evidence Act. As per the
FSL report, the blood stains on the knives recovered matched with the
blood stained of the victim which is also a corroborating evidence
regarding the recovery effected in pursuance to the recovery of weapon of

offence effected in pursuance to disclosure made by the accused persons.

(xxix) The articles recovered from the accused persons belonging to Jyoti
were duly identified by her father- PW-6- Shankar Nagdev, as well as PW-
5- Triveni Shankar Dixit, an Astrologer who has provided a ring with a
pearl to the victim. Even the recovery of blood stained clothes worn by
accused Renu, Sonu Kashyap which they have washed away to remove
the blood stained were recovered by PW-34 and duly proved before the

court.

(xxx) It is stated by PW-34, that the confessional statement of the accused
were recorded in presence of two independent witnesses and therefore, the
statement was taken as per Section 27 of the Evidence Act and in

pursuance thereof, PW-34 along with a Scientific Officer and independent
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witnesses had recovered the knives on their identification. PW-24- Dr.
Praveen Kumar Srivastava, In-charge Forensic Field Unit, has also
supported the statement of these witnesses and stated that on a Benzidine
test, blood was found on the knife and it was sent for forensic
examination. PW-13, other co-investigator, on the disclosure of accused
Awadhesh and Renu @ Akhilesh Kanaujiya visited Rave Moti Mall Big
Bazar from where they purchased two knives on 21.7.2014 and obtained
CCTYV footage, the bill of purchasing knife has proved in the evidence of
procuring the knives for committing offence. Similarly, it is also proved
that two knives from the same Rave Moti Mall purchased on 13.7.2014 by
accused Awadhesh. PW-30- Rajeev Dwivedi has proved that on
21.7.2014, even as per the call detail records, the location of Piyush was
found in Rave Moti Mall along with accused Awadhesh when two knives
were purchased which shows that accused A-1 and A-3 to A-6, in
conspiracy, had purchased four knives on two different dates from Rave
Moti Mall wherein as per the call details, presence of accused A-1 was
also found. So far the arguments raised by counsel for the appellants that
the call detail records are not proved in accordance with Section 65B (4)
of the Evidence Act, has no merit as not only six Investigating Officers
but all the Nodal Officers of concerned mobile companies, have duly
proved the call detail records of all the mobile phones by issuing requisite

certificates as per requirement of Section 65B of Evidence Act.

(xxxi) It has come in the statement of PW-18, Akhilesh Kumar Gaud that
some of the phone numbers were not registered in the name of the
accused persons and they were in the name of different persons as stated
by this witness and he did not try to find out or record the statement of
those persons in whose name the numbers were issued, can be a lapse of
investigation but not a circumstance to raise a suspicion about the

investigation conducted by a team of investigators.

(xxxii) As per the FSL report Exhibits- 5, 7 & 9, the blood recovered

on the knives, were found to be of female origin similarly the source on
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Exhibit 10 & 12 was found to be similar with blood on Salwar, Kurta,
Petticoat, Ex.22, blood of the deceased. Out of 22 articles sent for
investigation, human blood was found on articles nos. 3, 4, 5, 6, 7, 9 and
10 including 17 on the wearing cloths of deceased, the clothes of Sonu
and Renu. In DNA test blood was found on article 5, 8 ,7 and 9 was of
female origin and its source was found to be similar to that found on the
clothes of the deceased, therefore, by scientific evidence prosecution has
been able to prove that accused- A-3 to A-6 have actively participated in
commission of offence of murder of Pooja @ Jyoti in conspiracy with
accused A-1. The judgments relied upon by appellants are distinguishable

in facts.

157. Regarding question no.B about the role of accused A-2 being part
of the criminal conspiracy with A-1 and A-3 to A-6, we find that though
there is evidence led by the prosecution that accused A-2 was well
acquainted with accused A-1, however, we do not find any such clinching
evidence to hold her guilty of criminal conspiracy with accused A-1 and

A-3 to A-6 for the following reasons:

a)  As per the statements of PW-13, PW-18 and PW-34, the three
Investigating Officers, it is stated that they did not find any evidence
regarding role of A-2, Manisha Makheeja in the incident except the call

details showing that she was in touch with accused-A-1.

b)  Even as per the call details record, accused A-1 was in touch with
accused A-2 but she was not in touch with any other accused persons,
therefore, even as per the extra-judicial confession made by accused A-3
to A-6, it is accused A-1 who has paid some amount to them on different
occasions, to a total of Rs. 50,000/- and none of the accused, A-3 to A-6

stated that Manisha has paid any amount to them.

c) As per the witnesses of fact, PW-6, father of victim, it is stated that
prior to the marriage of accused A-1 with the victim a matrimonial

proposal between A-1 and A-2 was proposed, however, the same could
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not mature because of mismatch of horoscope, therefore, the motive and
conspiracy set up by PW-6- father of the victim and PW-7- paternal aunt
of the victim that 3-4 days prior to the date of incident, the victim by
chance picked up the ringing phone of her husband-A-1 and heard that A-
2 was saying that as per a matrimonial proposal a boy was coming to meet
her on 24.7.2014, therefore, he should eliminate Jyoti, do not prove any
conspiracy between accused A-1 and A-2 for the reasons that as per the
prosecution version two unsuccessful attempts were made by accused A-1
and A-3 to A-6, first on 13.7.2014 when two knives were purchased and
one on 21.7.2014, when another two knives were purchased by A-3 to A-
6, however, they remained unsuccessful as they could not execute their
plan in furtherance to the conspiracy. From the statement of the victim,
though it is hearsay as stated by PW-6 and PW-7 the victim informed
them that 3-4 days prior to the incident, accused-A-2 has stated that boy
coming to meet her on 24.7.2014, would show that Manisha was not a
part of conspiracy on the two previous attempts made on 13.7.2014 and

21.7.2014 whereas the incident took place on 27.7.2014.

d)  Therefore, the mere suspicion raised by PW-5 & PW-6 about the
role of A-2 is not sufficient to uphold her conviction specially when they
never rose to a situation which was very alarming because as per Jyoti, A-
1 and A-2 were conspiring to eliminate her. Rather in a very casual
manner, they told her that she and A-1 are coming on Rakhsa Bandhan
after 12-14 days, they will talk to A-2. There is no whisper in statements
of all witnesses of fact that on receiving such information from Jyoti, they
either contacted their relative Balram or tried to confront A-1 or tried to
bring this fact to notice of his parents. This proves that the prosecution has
made up this story, later on after death of victim for the first time in

statement under Section 164 of Cr.P.C. before Magistrate.

e)  PW-6 has stated that prior to the marriage of A-1 and A-2 he has
verified the character of the accused A-1 and found that he had no such

relationship with any lady and this fact came to his knowledge only when
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Jyoti informed her. Another aspect which has been ignored by the Trial
Court is that accused A-1 and A-2 are living in neighbourhood and there is
another person namely, Balram, first cousin (from the family of PW-3-
Maya Devi, mother of the victim), living in their neighbourhood. PW-6,
father of the victim has stated that when he was making inquiry about A-1
prior to the marriage of his daughter Jyoti, he has even enquired from
aforesaid Balram being neighbour of accused A-1 as Balram was their
relative. It 1s improbable that if accused A-1 and his wife-deceased Jyoti
was having strained relationship, on account of extramarital affair with
A-2, this fact was not within the knowledge of aforesaid Balram, though,
he was involved in the inquiry conducted by PW-6 before performing
marriage of his daughter deceased Jyoti with A-1. It is stated by PW-6 that
after the incident they stayed at the house of Balram for 2-3 days would
show that the family of PW-6 and Balram were having cordial
relationship, therefore, when Jyoti made phone call to PW-6 and PW-7
that she has heard A-2 calling on the mobile phone of A-1 that he should
eliminate Jyoti because some matrimonial proposal is coming, neither
Jyoti nor PW-6 or PW-3 tried to inform Balram about the alarming
situation to find out the truth. All Investigating Officers never recorded
any statement of Balram as a witness of fact to find out about any such
information given to him by Jyoti. As accused A-2 is also neighbour of
Balram and all the three persons i.e. A-1, A-2 and Balram were living in
same neighbourhood, the non examination of this person about the
strained relationship or the conspiracy proves that A-2- Manisha
Makheeja was not part of the conspiracy so much so to the extent that she
knew that accused A-1- Piyush Shyamdasani in conspiracy with accused
A-3- Awadhesh Chaturvedi, A-4- Renu @ Akhilesh Kanaujiya, A-5- Sonu
Kashyap and A-6- Ashish Kashyap have conspired to kill Jyoti and in
furtherance thereto they committed her murder on 27.7.2014.

f) Another circumstance which has not been appreciated by the Trial

Court is that PW-33 Sagar Ratnani with whom the family of Manisha had

102 of 105



VERDICTUM.IN

a matrimonial proposal through a mediator, namely, Suresh Nahlani
would show that the family of Manisha was trying to settle her down by
getting herself married. This witness has stated that this proposal could
not mature because of short height of Manisha as he is a tall man. The
adverse inference which has been drawn against A-2 by the Trial Court is
that this witness has stated that Manisha told her to say no to the proposal
because of her short height and it will not be appropriate for her to say no,
do not prove that she refused for this proposal either because her
relationship with A-1 or as part of conspiracy. In fact, this witness
nowhere stated that Manisha told him that she is not interested in

marrying him as she is having any relationship with A-1.

g)  Another aspect which is ignored by the Trial Court is that this
witness, PW-33 visited the house of Manisha on 24.7.2014 and has stated
that he had exchanged SMS / Whatsapp messages with A-2 from
24.7.2014 till 28.7.2014 i.e. a day subsequent to the date of incident. This
reflects that accused A-2 and PW-33 were was still interested in having
matrimonial alliance. PW-33 who has stated that after he came to know
from the newspaper that name of the Manisha is involved in the present
case, he stopped chatting with her also, shows that even he was chatting
with Manisha in order to find whether the matrimonial proposal can still

mature.

h)  In her statement under section 313 ( 5) Cr.P.C. Manisha has stated
that she is three years older to accused A-1 and she was never a part of
any criminal conspiracy, she also stated that police also move a false
appliccation before the Trial Court for getting her pregnancy test in order

to defame her.

i) Even as per PW-5, Astrologer who acted as catalyst in worsening
relationship of accused A-1 and his wife-victim Jyoti, by making her
believe that her marriage will not work, also did not disclose name of A-2-

Manisha Makheeja. This witness stated that he used to meet Jyoti but was
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not aware of any such love relationship between A-1 and A-2 and even

deposed that after incident, he came to know about this.

i) It has been held in Sharad Birdhichand’s Case (supra) that mere
suspicion cannot be approved of proving complete chain of
circumstances. Therefore, in the light of Sharad Birdhichand’s Case
(supra) the prosecution has failed to prove the chain of circumstances
which proves that the Manisha had any knowledge of intention of A-1-
Piyush Shyamdasani, A-3- Awadhesh Chaturvedi, A-4- Renu @ Akhilesh
Kanaujiya, A-5- Sonu Kashyap and A-6- Ashish Kashyap. The
circumstances are not conclusive against the appellant- A-2 so far as to
exclude every possible hypothesis to be proved. Thus, in view of finding
recorded in paragraph no. 157 (a to j), the involvement of A-2-Manisha
Makheeja in criminal conspiracy with A-1, A-3 to A-6 is not proved and

question no. B is decided accordingly.

158. As observed above in paragraph no. 156 (i to xxxii), the prosecution
has been able to prove the complete chain of evidence against A-1- Piyush
Shyamdasani and A-3- Awadhesh Chaturvedi, A-4- Renu @ Akhilesh
Kanaujiya, A-5- Sonu Kashyap and A-6- Ashish Kashyap and therefore,
the finding recorded by the Trial Court holding them guilty of offences is
upheld and the judgment of conviction and order of sentence are also

upheld.

159. Accordingly, the Criminal Appeal Nos. 8254 of 2022, 10177 of
2022, 10034 of 2022, 9481 of 2022 and 10182 of 2022 are liable to be
dismissed and Criminal Appeal No. 9005 of 2022 is allowed and Manisha
Makheeja is acquitted of the charge.

160. The appellant- Manisha Makheeja is on bail and her bail surety
bonds are discharged. The bail bonds of accused-appellants Awadhesh
Chaturvedi and Ashish Kashyap, who are on bail are cancelled and they
be taken into custody forthwith to undergo further sentence as per the

order of trial court.
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161. In view of the finding recorded above, the Criminal Appeal No. 121
of 2023, filed under Section 372 of Cr.P.C. challenging acquittal of
Mukesh Shyamdasani, Smt. Poonam Shyamdasani and Kamlesh

Shyamdasani is dismissed.

162. Record of the trial court be transmitted back forthwith. The file of
material exhibits received from the concerned police station be also

remitted back in sealed cover.

Order Date :- 29.11.2024
Mohini/Mukesh/SKS
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