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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 4™ DAY OF JUNE, 2024
BEFORE
THE HON'BLE MR JUSTICE M.NAGAPRASANNA
CRIMINAL PETITION NO. 1995 OF 2022

BETWEEN:

ALLA BAKSHA PATEL @ A B PATEL

S/0 LATE IMAM HUSSAIN

AGED ABOUT 38 YEARS,

R/AT NO. 2058/1, C/O. LATHA HOUSE,
MANJUNATHA NILAYA, KSRTC DEPO ROAD,
NEAR GURUKUL SCHOOL,

CHITRADURGA TOWN AND DISTRICT - 515 281.

...PETITIONER
(BY SRI. TEJAS N., ADVOCATE)
AND:

oo 1. STATE OF KARNATAKA
1J1 1
by NAGAVENI BY UPPARPET POLICE

Lo€agion: HIGH BANGALORE - 560 053.
COURT OF
KARNATAKA

(REPRESENTED BY LEARNED
STATE PUBLIC PROSECUTOR HCK,
BANGALORE-01)

2. SMT. HASEENA BI
W/O DADAPEER,
AGED 32 YEARS
R/AT: BHARAMANNA NAYAKANADURGA
(B DURGA) VILLAGE
HOLALKERE TALUK
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CHITRADURGA - 577 518.

...RESPONDENTS
(BY SRI. B. N. JAGADEESH, ADDL. SPP FOR R1;
SRI. R GOPALA KRISHNAN, ADVOCATE FOR R2)

THIS CRL.P FILED U/S.482 CR.P.C PRAYING TO QUASH
THE PROCEEDINGS IN C.C.NO.16321/2020, WHCIH IS
PENDING ON THE FILE OF V ADDITIONAL CHIEF
METROPOLITAN MAGISTRATE COURT, BENGALURU AS AN
ABUSE OF PROCESS OF LAW, WHICH IS ARISING OUT OF
CRIME NO. 60/2020 OF UPPARPET POLICE STATION,
BANGALORE FOR THE OFFENCES PUNISHBALE U/S 501, 504,
507 AND 509 OF IPC.

THIS PETITION, COMING ON FOR ADMISSON, THIS DAY,
THE COURT MADE THE FOLLOWING:
ORDER
The petitioner/accused No.1 is before this Court calling in
question proceedings in C.C.No0.16321 of 2020, arising out of a
crime in Crime No.60 of 2020 pending before the V Additional

Chief Metropolitan Magistrate Court, Bengaluru, for the offences

under Sections 501, 504, 507 and 509 of IPC.

2. Facts, adumbrated, are as follows:-

A complaint comes to be registered on 19-03-2020 by the

2" respondent/complainant, a married woman alleging that she
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was working as a Junior Health Assistant at a Primary Health
Centre, Muttugaduru Village, Holalkere Taluk, Chitradurga
District and while discharging her duty had given her mobile
number to the officers at the Centre. She began getting
unexpected calls at odd hours from various numbers who also
threatened to her life. When she made enquires about the
phone calls received, it is informed that her mobile number was
displayed on the walls of gents toilet at Majestic bus stand,
Bangalore calling her “a call girl”. The complaint further
alleged that some staff known to her and being with her had
done this and sought investigation to be conducted through a
complaint. The crime comes to be registered by CEN Crime

Police Station in Crime No.60 of 2020.

3. The Police conduct investigation and file a charge sheet
against the petitioner and another for offences punishable
under Sections 501, 504, 507 and 509 of the IPC. The filing of
the charge sheet drives the petitioner to this Court in the
subject petition. This Court in terms of its order dated
09.03.2022 grants an interim order of stay on the score that

the offences registered at the time of registration of crime were
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the ones punishable under Sections 504 and 506 of the IPC,
both of which were non-cognizable offences and for non-
cognizable offences permission of the learned Magistrate to
register the FIR was imperative and such permission was
granted in the case at hand by the word “permitted”.
Therefore, all further proceedings were interdicted and the said
interim order is in subsistence even to-day and no further trial

has taken place against the petitioner.

4. Heard Sri Tejas N., learned counsel appearing for the
petitioner, Sri B.N. Jagadeesh, learned Additional Special Public
Prosecutor appearing for respondent No.1 and Sri R. Gopala
Krishnan, learned counsel appearing for respondent No.2 /

complainant.

5. The learned counsel appearing for the petitioner would
vehemently contend that what was registered as a crime in
Crime No.60 of 2020 was for offences punishable under
Sections 504 and 506 of the IPC. They are admittedly non-
cognizable offences. Therefore, the learned Magistrate ought to

have applied his mind prior to grant of any permission to
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register the FIR. He would submit that the /is stands covered
by plethora of judgments rendered by this Court with particular
reference to the decision reported in VAGGEPPA GURULINGA
JANGALIGI v. STATE OF KARNATAKA reported in ILR 2020
Kar 630. On the merit of the matter, the learned counsel
would submit that there is no independent evidence against the
petitioner. CW-5 at the time of investigation reveals the name
of the petitioner. The allegation against the petitioner is that,
he was asked to write on the walls of a toilet for men at the
Majestic Bus stand, Bangalore, that the complainant was a ‘call
girl’. It is only that has led the petitioner into these
proceedings. He would submit that voluntary statement of
another cannot be taken as evidence to pin down the

petitioner. He would seek quashment of the entire proceedings.

6. Per contra, the learned counsel representing the
complainant submits that the complainant was not aware of
what offences should be alleged when she registers the
complaint. It was the duty of the Station House Officer or the
Officer in-charge of the Police Station to have registered

appropriate crime looking at the facts of the complaint as the



VERDICTUM.IN
-6-
NC: 2024:KHC:19202
CRL.P No. 1995 of 2022

complainant had produced all the necessary material to the
Police Superintendent at Chitradurga District. It is the petitioner
who has written on the walls at the Majestic Bus Stop,
Bangalore taking the name of the complainant as a ‘call girl’
due to which, the complainant started getting innumerable calls
from all quarters and, therefore, it was a clear case where it
was an offence punishable under Section 509 of the IPC.
Section 509 of the IPC being a cognizable offence whether the
Magistrate has granted appropriate permission or not would not
become relevant in the case at hand. He takes this Court
through the application seeking vacation of the interim order
and the documents appended thereto to demonstrate that
about 20 pages of call records were taken prior to registration
of crime. They were all put in a compact disc and given to the
Station House Officer. All these led to the crime committed by
the petitioner. He would submit that Section 509 of the IPC
completely gets attracted in the case at hand and the interim
order has caused grave prejudice to the victim. He would seek

dismissal of the petition.
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7. The learned Additional Special Public Prosecutor, Sri
B.N.Jagadeesh, representing the State would also vehemently
contend that while filing the charge sheet complete documents
are collected, which clearly pin down the petitioner to be guilty
of writing on the walls, as observed hereinabove. Therefore, it
is his submission, that it is a matter of trial for the petitioner to

come out clean.

8. I have given my anxious consideration to the
submissions made by the respective learned counsel and have

perused the material on record.

9. The afore-narrated facts are a matter of record. The
genesis of the issue appears to be at a Primary Health Centre in
Chitradurga District. CW-5, Smt. Shilpa, the complainant and
another Smt. Kamalamma were all colleagues working in the
Primary Health Centre. It is the case of the complainant that
she began to get frantic calls at odd hours asking questions
that were inappropriate and also hurling threats to her life. The
complainant then collects the root of the problem and seeks to

register a crime before the Police Superintendent, Chitradurga
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Town, Chitradurga District. The compliant so registered before
the jurisdictional Police Station at Chitradurga, which reads as

follows:

5. ToTIHRE vFeT~ DT008:05.02.2020 T0%0 DT T,
2.30 nogdad AT Eepta) 0T TOLTR) ACRT RO, ACFOA
Fpc@eeN TR FDLRIT IVNWITERD MBDTIT ToPF SR
FoTTY HOQD D) 300D AZIODIONT) FOT TPRBERORBEY, KO
QR  SdovosT Fo: 1) 8277508992 & 2) 9886614868 T AsIF
FOLTTICT, AR, Fo3C & JoWoTIeN 50 B Deso0 ool
Deys” WA JegT FepeoDTY oRIRe STOLTD  2TOIYT.
YEOOT HTZEVITOT  &DeQOE  JoWTTIEN  QEOTINe KeE ARSQDT
FoLONYOT 80 D[R TR JPITO@STYT.  DOTo SYIT eI
YR, MOIHDT TVDNERTO MSODIT ) 565000 80T w0
20200QNY DS OWIPIIL, 9DoNS  @FDe T STOLIFOT)
FOLIOTTEITO), TE FTpEICEO BT FROT edit Fome 8.8 Jo:-
02/2020 09 FpcoocAE.”

The jurisdictional police at Chitradurga registers a crime
in Crime No0.22/2020, for the offences punishable under
Sections 504 and 506 of the IPC after obtaining the permission
from the learned Magistrate of the jurisdiction. On noticing the
fact that the narration in the complaint is with regard to the
writing on the wall of toilet for men in the Majestic Bus Stop,
Bangalore. The case is transferred to Upparpet Police Station,
Bangalore, by a requisition from the jurisdictional police at

Chitradurga. The requisition reads as follows:
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3. Q¢ SE@N ;0.01/2020 T &3,
4. daberfaly JeBa et & 3.
5 §F ANE0 YO epeod dneraw  dedew  aedy

g aleeaddod SEE S &3,
6. AR gon-1, OT00F: 19.03.2020
7. AR gm-2, QF00F: 21.03.2020

8 AB gon-3, OT08: 23.03.2020”

It then becomes a crime here in Crime No.60 of 2020 - the
subject crime, it is registered on 24-07-2020 for offences
punishable under Sections 504 and 506 of the IPC. Since the
crime had already been registered, no prior permission again
was necessary to be taken from the hands of the learned

Magistrate.

10. The issue then was, who was responsible for the
writing on the walls, as the crime was registered against
unknown persons. The Investigating Officer conducts
investigation. The investigation leads to the accused. How it led
to the accused is germane to be noticed. The complainant was
examined on 06-08-2020. The statement of the complainant

assumes significance and it reads as follows:
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BT BIBOIVDOB VDS ODeed FpdeTo WpODes, 0ab &Dedr & OF
DR DF) BV, Xe) ) GV Oeed GoErT Boes0oNY, & VoS30 &3, I
PYDDT BT BOE D LDENOL] O ToDEBIE 2VedeadT JYIRD
GodeTOr  Foebday, FodeTD @oedd TAgeh FY @oedvecbaby
ABIDZIT. T TPeIeadd rpedd D& oo abedf 208y dan, adepefjer
Fo2)0f 1Y &bee) 2§ @p FODID & TeDaAVDE) oD 20D,

8gbod IO 8w ¥ EPODDBL, VD, FooTIYRY dPedewabd
reedny e witSoy @orte A0 D,y deef;of DooTTerT
TITEBIBD 8T ol edewdd) Do3wel @9 b8 B3
Bdpe330N) I V8 oV b BNV &pedIe.”

The complainant narrates in detail that she had given her
mobile number to Shilpa, and Shilpa had revealed that she had
given the number of the complainant to one Alla Baksh Patel @
A.B. Patel, the petitioner, to do the job of writing on the walls
of gents’ toilet at Majestic bus stand, Bangalore. The statement
of Shilpa is recorded on 13-08-2020 as by then, Shilpa
confessed and had also sought pardon for the act she has done.
The statement of Shilpa reads as follows:
Beadd Ber &oeo esTor’ AWr, 30 D, ST WO, TAVET CVITE

M9 S0 dedooadd 30, WOX,HY VoAbST e @pewy, &o¥e]T
B, B33c0ns BY: Fe.50: 9148063045.



VERDICTUM.IN
-13 -
NC: 2024:KHC:19202
CRL.P No. 1995 of 2022

D0#:-13-08-2020.

TR & &DeIN YT BaefedH D02V DDAVE ST AWV 2
IFEOOD V), AVBIND dorte Vv 10 dardd ¢edrve, 7 Jard
RV O5TRodrT esplrin dodd)arotd, Ededy &o@dE edoery
Seogde) 30ab dbvo edeery d@oabdabaf) 20185 ToON FFoewo*
Do a)odd BT WalEPolBSeN. ), e FV'D ewdydabe
agones g eo’ ReyEpotd GaB0SEeoBDSIT. Y XD X,ER
238250230078 950 JDgIBEST 02 FoJahd @yToN VBERoBIT.
Do) .0l D, I eI T elaIe.

Do) BUT ed ABNAeOY @yPdE edeer) Seomdd
@p¥ejdad dad sabear), oDt &Oah avbve edeer) Jdoavdalah
dorte ), eVOT Dedaled 3eadd. ddedo e oL 30ah DdYe
edeer) ddeabdale) SoT elErolgd. Jaxh 20187e TN JJoo*
dedadg Bous Tebgpord 2-3 Sony wYE seay), oDt Jiy e
BT JeFoTaf D%ﬁ?;a’a'ﬁw Borte TPPE] IeFo0rerie Eeond Eedey
2D WlDd. sVOR), DF) Bdevo e N Soerd LR ex)} IGO0
&dee 2de & Seve), N eed Teb Frt Ewodd Eedey @90oedd w8y
&Oadh ¥RB0MY Y Jy ebee) RYTYD sdepedrTvRY) WeBIg. & ooy
&Oab &0 DT e3 68 e 3ga.

Dol oFe TR Bod VY FUTDY TR WeB&eord) Eeerv3gd
A& @020 IV Seodd IO DBDY. & JeF0D TRV D
b3 GVord .01.8.8. JeBEIW Fod .2). DIEH® d02VTONY)
2020 23950 elre@abe) gfeel ol Vrf ST YO wbe) bodd esrv3dbey
EooddabY B3 WDoZ FePewodnl. &7 83D ¢Dbg)0 deel;er Jowok
o) &) Degabod eD0rf Foed* P85 Y Sotdt ee0DoE eib
doBrvZeTord) &eVaRD. esr7 oD ddere e OaI0 elwef;ef $0.9886614868
&Y Borte sabeal), 00 apel;er §0.8277508992 &Y ST EoEIrD.

QT Y& Febe), D) Bdede e OJ0 dbee) o ddpel;ef Joao*
et &esds* wdf JeRar aPeiPeads 2Padol W) BN TeFeISd)
B¢ ol 3al), ee3abe) wtaod, w0GD &96 oo eJobs &ad
&evDf) WeBTIRIY JeFe0Y T FOT e JYIIY s, &)
&rdee e Od) eBeldesyeart Dt 3P )o@, 297 Tucaw ¢ Tt



VERDICTUM.IN
-14 -
NC: 2024:KHC:19202
CRL.P No. 1995 of 2022

& Jega0De ) PGVMIFD & Q.. B0 FoeT* Tamabe) b el
Jeso0 re39f) &edele o.2). @oedeer T gleed el elorived ~rion,
D5 E* D R TPeFewadd reedrTy dbeef ddede e &) SDe),
o050 deefyef Dowornval) Seef o ood) w0dgbod maed &
TITEBIBD) Brded e DP) abead), OD0rT o ol N300
AR DT sy deef,ef Jeedt Dowot HpLgNy dedevorte bed
eldvaale docd Jedal &eEeRA 3R Jrrfex end wif riededond,
L0, 8TT .2), Totewe Foxh EREIY Bdeve Je D) Vet oT0
ey JowoTval) eef NUF o efortwed Deshs’ wd® JeRas
FPegee0Da rieedny dbeef 0B efedababodd FT rie SV

@l WYS Bdeve e DB seVeR), 0 iy abeef ebaed
oty & dJeFP0JI) VA Jegad Aerdew A WeBod. el Dy
GebITo0 .2). TIEIVRD BV, D) Bdevs 2e 00T cegadBod &oe*
FeBd o) Y BotdT ere0pod 08 deBaZedord @Y No)od
&SNy DowoTIYRY SBERBIY & Oed &Pad, ¢gmed SB
eforidebx dbes & aPespead rivedrny dbeds ST domd FHO apef;er
VoVOTIYRY 0D Tearedsd) & ~Nowo® Ny seef aed edecvmaN
o3Vl @9 08 Bosw SoURSSFUNNNZN. RDOY Iy
agledex) @rbIDE. TR .2). Doedee)IrT & Bed arerd) dord BePoe.
o) aleDE) sVe), D) @Heve e 0DO Eworld EeEIIDY. @)
ool F& abeye Sedaberw o0 EprIOY. oD Fwbababe)o
DoT* NYRY .2). @aedee® I Epe3g aif Morb Sirtericfe FHOASOEY Fab

FePv3e.
L8O MepedernN 50T
Fo/~
T AIFD
o/~
(RS &TAEDNS)
2.e07%.80. 7
(Emphasis added)

The statement of Shilpa is that, she and the petitioner are close

friends and she had instructed the petitioner to write on the
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wall of the toilet of men, in the Majestic bus stand, depicting
the complainant to be a call girl along with her number. The
reason for such writing was resentment against the
complainant due to a squabble between Shilpa and the
complainant, at the Primary Health Centre in Chitradurga. The
statement clearly narrates as to how the petitioner was
directed and how the direction was complied with by the
petitioner. After effect of the statement and the direction is,
filing of the charge sheet by the jurisdictional Police. Column
No.7 of the charge sheet which depicts the summary, reads as

follows:

‘S pemotpent) DEIAD 590 0.6 0Y FNPOIST T9g-1 D@ TG -5
08 gt Bdab dvSnaedy &9EcE sdper) Seogod dbab déve
esdeery IBoab3abo), Tog-2 OId Hbab dve edeer) T@oabdaUI
B ol &eoBd), Mog1 D& X9F2 o 2019 Je LIDO
ZodaboleedrT esded® 8OIR. JeFo0dof) Tag-5 00T @¢) I Feodd
EoD3Y, Tog-5 0D & JeFavdRy 2020 e BHDOAY I TebIvod
8000 Jo 4 08 doi -1 esdpedad eI doeidroley, erT -1 esdeoedaly
©282) 0 &dpef;er® Fo20f Epc degabodd e8/T Goe® old Jy Soedrt
220003 23 88 8BRS0t &e¥ Tag-1 D@ H9g-2 00 dpel; e Jo2o®
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FoOET* OIF TODYN Dese)S® &, B0%65,0 T eI & eve 1 O
Do BIE DPeFoVT el D) woAe abeeS Tag-1 D& Tag-2 0ad
abeejord dpefierf VoWOTIVRY @dorte S U o) Kde dar BIDO
Sor¥e) a0 @ag-1 D@ T9g-2 00 &ove, &g aval) 308y, eodJod
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A perusal at the summary of the charge sheet supra would
clearly indicate, albeit, prima facie, that the offence so alleged
would be met. The charge sheet is filed for offences punishable
under Sections 501, 504, 507 and 509 of the IPC. I therefore,
deem it appropriate to notice the said provisions. They read as

follows:

"501. Printing or engraving matter known to
be defamatory.—Whoever prints or engraves any
matter, knowing or having good reason to believe
that such matter is defamatory of any person, shall
be punished with simple imprisonment for a term
which may extend to two years, or with fine, or
with both.

504. Intentional insult with intent to provoke
breach of the peace.—Whoever intentionally insults,
and thereby gives provocation to any person, intending or
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knowing it to be likely that such provocation will cause
him to break the public peace, or to commit any other
offence, shall be punished with imprisonment of either
description for a term which may extend to two years, or
with fine, or with both.

507. Criminal intimidation by an anonymous
communication.—Whoever commits the offence of
criminal intimidation by an anonymous
communication, or having taken precaution to
conceal the name or abode of the person from
whom the threat comes, shall be punished with
imprisonment of either description for a term which
may extend to two years, in addition to the
punishment provided for the offence by the last
preceding section.

509. Word, gesture or act intended to insult
the modesty of a woman.—Whoever, intending to
insult the modesty of any woman, utters any word,
makes any sound or gesture, or exhibits any object,
intending that such word or sound shall be heard,
or that such gesture or object shall be seen, by such
woman, or intrudes upon the privacy of such
woman, shall be punished with simple
imprisonment for a term which may extend to three
years, and also with fine.”

(Emphasis supplied)
Section 501 of the IPC deals with printing or engraving matter
known to be defamatory. Section 504 of the IPC deals with
intentional insult with intent to provoke breach of peace.

Section 507 of the IPC deals with criminal intimidation by an
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anonymous communication. Section 509 of the IPC deals with
word, gesture or act intended to insult the modesty of a
woman. The allegation is engraving on the wall of men’s toilet
at the Majestic bus stand that the complainant is a call girl and
also gives the mobile humber of the complainant. It would
clearly attract the ingredients of Section 509 of the IPC as
Section 509 of the IPC makes it an offence against the accused
whoever intends to insult the modesty of any woman, utters
any word or makes any sound or gesture or intrusion to the
privacy of such woman would be punished with a term which

would extend upto three years.

11. The facts obtaining the case at hand would clearly fit
into the ingredients of the allegations of the offences so
alleged, more so, in the light of the fact of documents produced
by the learned counsel representing respondent No.2 /
complainant that innumerable calls coming to the complainant
as she had been depicted to be a call girl with all sorts of
questions being asked, which would be clearly intrusion of
privacy of the complainant and insult to the modesty of a

woman.
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12. The case projected by the learned counsel for the
petitioner is twofold - one being that the permission of the
learned Magistrate is by the word “permitted” which would run
foul of the judgment of the coordinate Bench in the case of
Vaggeppa Gurulinga Jangaligi supra. No doubt, the
coordinate Bench has held that if permission granted by the
Magistrate is by the word “permitted”, it would vitiate entire
proceedings. The said judgment is distinguishable to the facts
obtaining in the case at hand without much ado. The narration
in the complaint was very clear that it would touch upon the
modesty of a woman. If the Officer at the Police Station or one
who registers the complaint does not look into the contents of
the complaint and registers appropriate offence, the victim
cannot be put to jeopardy. If acts of the Police in not
registering appropriate offence based upon the facts in the
complaint, it is the folly of the Police and the victim cannot be
asked to suffer. Justice to the victim is the soul of the
procedure depicted under the Code of Criminal Procedure,
1973. Same goes with the order of the learned Magistrate. The

learned Magistrate permits registration of the crime by the sole
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word "permitted”. In plethora of cases, this Court has cautioned
those Magistrates not to play with the life of the victims by
non-application of mind. This is another classic illustration
where the victim has suffered as the order of the learned
Magistrate does not have semblance of application of mind.
However, that would not mean that the accused would get
away with the crime, as the crime is registered by the Police
after conduct of investigation and the investigation has led to
filing of charge sheet and drawing up of the names of the
accused. The petitioner was not an accused at the time of
registration of crime. He springs in, only in the charge sheet. It
would not lie in the mouth of the petitioner to contend that the
learned Magistrate has not applied his mind while granting
permission. In any event that would not vitiate entire

proceedings, in the peculiar facts of this case.

13. The allegation, as observed hereinabove, is intending
to insult the modesty of a woman. Modesty of a woman cannot
be treated so casually, as is done in the case at hand. The Apex

Court in the case of RUPAN DEOL BAJAJ v. KANWAR PAL
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SINGH GILL! while considering the interplay between Sections

354 and 509 of the IPC has held as follows:

13. Coming now to the moot point as to whether
the above allegations constitute any or all of the offences
for which the case was registered, we first turn to
Sections 354 and 509 IPC, both of which relate to
modesty of woman. These sections read as under:

"354. Whoever assaults or uses criminal force to
any woman, intending to outrage or knowing it to be
likely that he will thereby outrage her modesty, shall be
punished with imprisonment of either description for a
term which may extend to two years, or with fine, or
with both.

%k >k

509. Whoever, intending to insult the
modesty of any woman, utters any word, makes
any sound or gesture, or exhibits any object,
intending that such word or sound shall be heard,
or that such gesture or object shall be seen, by
such woman, or intrudes upon the privacy of such
woman, shall be punished with simple
imprisonment for a term which may extend to one
year, or with fine, or with both.”

14. Since the word 'modesty’ has not been defined
in the Penal Code, 1860 we may profitably look into its
dictionary meaning. According to Shorter Oxford English
Dictionary (3rd Edn.) modesty is the quality of being
modest and in relation to woman means “"womanly
propriety of behaviour; scrupulous chastity of
thought, speech and conduct”. The word 'modest’ in
relation to woman is defined in the above dictionary as
“decorous in manner and conduct; not forward or lewd;
shamefast”. Webster's Third New International Dictionary
of the English Language defines modesty as “freedom
from coarseness, indelicacy or indecency, a regard for
propriety in dress, speech or conduct”. In the Oxford
English Dictionary (1933 Edn.) the meaning of the word
‘'modesty’ is given as “womanly propriety of

1 (1995) 6 SCC 194
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behaviour; scrupulous chastity of thought, speech
and conduct (in man or woman); reserve or sense
of shame proceeding from instinctive aversion to
impure or coarse suggestions”.

15. In State of Punjab v. Major Singh [AIR 1967
SC 63 : 1967 Cri LJ 1 : 1966 Supp SCR 286] a question
arose whether a female child of seven and a half months
could be said to be possessed of ‘modesty’ which could be
outraged. In answering the above question Mudholkar, J.,
who along with Bachawat, J. spoke for the majority, held
that when any act done to or in the presence of a woman
is clearly suggestive of sex according to the common
notions of mankind that must fall within the mischief of
Section 354 IPC. Needless to say, the "common notions of
mankind” referred to by the learned Judge have to be
gauged by contemporary societal standards. The other
learned Judge (Bachawat, J.) observed that the essence
of a woman's modesty is her sex and from her very birth
she possesses the modesty which is the attribute of her
sex. From the above dictionary meaning of
'modesty’ and the interpretation given to that word
by this Court in Major Singh case [AIR 1967 SC 63 :
1967 Cri LJ 1 : 1966 Supp SCR 286] it appears to us
that the ultimate test for ascertaining whether
modesty has been outraged is the action of the
offender such as could be perceived as one which is
capable of shocking the sense of decency of a
woman. When the above test is applied in the
present case, keeping in view the total fact
situation, it cannot but be held that the alleged act
of Mr Gill in slapping Mrs Bajaj on her posterior
amounted to “outraging of her modesty” for it was
not only an affront to the normal sense of feminine
decency but also an affront to the dignity of the
lady — “sexual overtones” or not, notwithstanding.”

(Emphasis supplied)

The Apex Court holds that modesty has not been defined under
the Code, but the modesty is the quality of being modest and in

relation to woman means “womanly propriety of behavior;
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scrupulous chastity of thought, speech and conduct”. The Apex
Court again in the case of RAJU PANDURANG MAHALE v.
STATE OF MAHARASHTRA? considered modesty qua the
woman while interpreting Section 509 of the IPC. It holds as

follows:

12. What constitutes an outrage to female
modesty is nowhere defined. The essence of a
woman's modesty is her sex. The culpable intention
of the accused is the crux of the matter. The
reaction of the woman is very relevant, but its
absence is not always decisive. Modesty in this
section is an attribute associated with female
human beings as a class. It is a virtue which
attaches to a female owing to her sex. The act of
pulling a woman, removing her saree, coupled with
a request for sexual intercourse, is such as would
be an outrage to the modesty of a woman; and
knowledge, that modesty is likely to be outraged, is
sufficient to constitute the offence without any
deliberate intention having such outrage alone for
its object. As indicated above, the word "modesty” is not
defined in IPC. The Shorter Oxford Dictionary (3rd Edn.)
defines the word “"modesty” in relation to a woman as
follows:

“"Decorous in manner and conduct; not
forward or lewd; Shamefast; Scrupulously
chaste.”

13. Modesty is defined as the quality of being
modest; and in relation to a woman, “womanly
propriety of behaviour; scrupulous chastity of
thought, speech and conduct”. It is the reserve or
sense of shame proceeding from instinctive
aversion to impure or coarse suggestions. As

> (2004) 4 SCC 371
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observed by Justice Patteson in R.v.James
Lloyd [(1836) 7 C&P 317 : 173 ER 141] :

In order to find the accused guilty of an assault
with intent to commit a rape, court must be
satisfied that the accused, when he laid hold of the
prosecutrix, not only desired to gratify his passions
upon her person but that he intended to do so at
all events, and notwithstanding any resistance on
her part.

The point of distinction between an offence of attempt to
commit rape and to commit indecent assault is that there
should be some action on the part of the accused which
would show that he was just going to have sexual
connection with her.

14.Webster's Third New International Dictionary of
the English language defines modesty as “freedom from
coarseness, indelicacy or indecency : a regard for
propriety in dress, speech or conduct”. In the Oxford
English Dictionary (1933 Edn.), the meaning of the word
“"modesty” is given as “womanly propriety of behaviour;
scrupulous chastity of thought, speech and conduct (in
man or woman), reserve or sense of shame proceeding
from instinctive aversion to impure or coarse
suggestions”.

Long before the aforementioned two judgments rendered by
the Apex Court, the Apex Court in the case of STATE OF
PUNJAB v. MAJOR SINGH?® has considered the importance of
Section 509 of the IPC therein and has held as follows:

n

4. Intention and knowledge are of course states of mind.
They are nonetheless facts which can be proved. They cannot
be proved by direct evidence. They have to be inferred from
the circumstances of each case. Such an inference, one way or

71966 SCC OnLine SC 51



VERDICTUM.IN
.95
NC: 2024:KHC:19202
CRL.P No. 1995 of 2022

the other, can only be made if a reasonable man would, on the
facts of the case, make it. The question in each case must,
in my opinion, be : will a reasonable man think that the
act was done with the intention of outraging the
modesty of the woman or with the knowledge that it
was likely to do so? The test of the outrage of modesty
must, therefore, be whether a reasonable man will think
that the act of the offender was intended to or was
known to be likely to outrage the modesty of the
woman. In considering the question, he must imagine the
woman to be a reasonable woman and keep in view all
circumstances concerning her, such as, her station and way of
life and the known notions of modesty of such a woman. The
expression “outrage her modesty” must be read with
the words “intending to or knowing it to be likely that
he will”. So read, it would appear that though the
modesty to be considered is of the woman concerned,
the word “her” was not used to indicate her reaction.
Read all together, the words indicate an act done with
the intention or knowledge that it was likely to outrage
the woman's modesty, the emphasis being on the
intention and knowledge.

10. It has been found as a fact by the courts below that
the respondent had caused injuries to the vagina of a seven
and a half month old child by fingering. He has been held
guilty of an offence under Section 323 of the Indian Penal
Code. The contention on behalf of the State who is the
appellant before us is that the offence amounts to outraging
the modesty of a woman and is thus punishable under Section
354 of the Indian Penal Code. The learned Sessions Judge and
two of the three learned Judges of the High Court who heard
the appeal against the decision of the Sessions Judge were of
the view that a child seven and a half month old being
incapable of having a developed sense of modesty, the offence
was not punishable under Section 354. The third learned
Judge, Gurdev Singh, J., however, took a different view,
behaviour, scrupulous chastity of thought, speech and conduct
(in men or women) reserve or sense of shame proceeding from
instinctive aversion to impure or coarse suggestions — and
observed:"This obviously does not refer to a particular woman
but to the accepted notions of womanly behaviour and
conduct. It is in this sense that the modesty appears to have
been used in Section 354 of the Indian Penal Code”. The
learned Judge then referred to Section 509 of the Penal Code
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in which also the word "modesty” appears and then proceeded
to say:

"The object of this provision seems to have been
to protect women against indecent behaviour of others
which is offensive to morality. The offences created by
Section 354 and Section 509 of the Indian Penal Code
are as much in the interest of the woman concerned as
in the interest of public morality and decent behaviour.
These offences are not only offences against the
individual but against public morals and society as well,
and that object can be achieved only if the word
‘modesty’ is considered to be an attribute of a human
female irrespective of fact whether the female
concerned has developed enough understanding as to
appreciate the nature of the act or to realise that it is
offensive to decent female behaviour or sense of
propriety concerning the relations of a female with
others.”

”

(Emphasis supplied)

In the light of the judgments of the Apex Court, the plea put
forth by the petitioner that it was only a writing on the wall and
no offence can be made out or CW-5’s statement that led the
offence having committed by him are all factors, which cannot
be considered in exercise of jurisdiction under Section 482 of
the Cr.P.C. It is for the petitioner to come out clean in a full

blown trial.

14. It needs no emphasis that sexual violence against a

woman apart from being a de-humanising act is intrusion into
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the right to privacy of the said woman, which can by no stretch
of imagination be construed to be lawful. It leaves the woman
to undergo traumatic experience. Therefore, such cases which
are brought before the Court needs to be dealt sternly.
Causing physical harm on a woman is altogether different
circumstance and punishable with different offences but
intruding into the victim’s privacy, personal integrity would
cause a serious psychological harm which sometimes generates
much pain to a woman than causing physical harm, as it scars
the soul. Therefore, any scatological or salacious
statements made against a woman either by gesture, writing or
speaking, would undoubtedly amount to insulting the modesty
of a woman. In today’s digital age one need not cause physical
harm, a woman’s modesty can be railroaded by sheer
circulation of pejorative statements, pictures or videos in the
social media. It is therefore, when such cases are projected
before this Court seeking quashment, it should not be
interfered with, but be dealt with a stern manner. The
petitioner has indulged in one of the ingredients of such insult

by fresco or a writing on the wall. He, therefore, cannot get
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away with making such belitting comments on a woman in

public.

15. It is open to the prosecution to invoke Section 319 of
the Cr.P.C. to include CW-5 into the array of accused after
following due process of law. In the light of preceding analysis,
the ingredients of Section 509 of the IPC are clearly met.

Same goes with Sections 501, 504 and 507 of the IPC.

16. For the aforesaid reasons, finding no merit in the

petition, the petition stands rejected.

Pending I.A.s’ also stand disposed, as a consequence.
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