VERDICTUM.IN

IN THE HIGH COURT OF HIMACHAL PRADESH, SHIMLA

COPCNo. : 102 of 20

Reserved on : 25.05.@ <&

Decided on : 01,(06.2}2\

Gurditta Ram Chauhan

Versus

Mrs. Babita
...Respondent.

Coram

The Hon’ble Mr. Justice Satyen Vaidya, Judge.

Whether approved for orting?! Yes

For the petitior@ : Mr. Vijay Chaudhary, Advocate.
For the @mﬁ : None.

Satyen Vaidya, Judge

Heard.
Petitioner was appellant before this Court in
X (FC) No. 04 of 2022.He had assailed judgment dated
01.01.2022, passed by learned Principal Judge, Family
Court, Chamba, District Chamba, H.P. in case No.
77/2019 by filing an appeal under Section 19 of the Family
Courts Act, 1984. Petitioner was aggrieved against the

order of maintenance passed against him by learned

1 Whether reporters of the local papers may be allowed to see the judgment?
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Principal Judge, Family Court, Chamba, District Chamba
H.P.

3. During the pendency of FAO No. 04 o

and at the request of learned counsel for the ‘parties a
Division Bench of this Court appointed Sh. . Sandhu,
Advocate, District Court Chamba, Dist Chamba, H.P. as

Mediator. He was requested to m deavor for an

;’@
amicable resolution to the dispute. !"’T—j

report dated 14.05.20 re d the mediation as

ediator, vide his
successful. As per such , the parties had arrived at
an amicable se@n espondent herein had agreed to
get her rriage petitioner dissolved by filing petition

under Secti 3-B of the Hindu Marriage Act, 1955 ( for

“The Act”) and had also agreed to receive
S, 00,000/- towards permanent alimony. Accordingly
23.05.2022, FAO No. 04/2022 came to be disposed of
by the Division Bench in following terms:-

“Learned counsel for the appellant has submitted
that parties have amicably settled their dispute
before the Mediator. Learned counsel has placed on
record mediation report and statements of the
parties recorded before the Mediator, which are
taken on record and marked as Annexures C-1, C-2

and C-3, respectively.
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2. Learned counsel for the respondents has
admitted the factum of compromise between the
parties.

3. Learned counsel for the appellant has

withdraw the appeal..

4. Ordered accordingly. rties remain

bound by the terms of the compromise.

4. By way of instant petitio titioner has made
a prayer to prosecute a %&a the respondent under

Contempt of Courts deliberately and willfully
violating the ta given by her on 14.05.2022
before t e‘@ It is alleged that in pursuance to
success mination of mediation proceedings,

ner deposited a sum of Rs. 8,00,000/- in the
account of respondent on 26.10.2022. He could not
eafter immediately come forward for taking steps to

file a petition under Section 13-B of the Act, as he was in
remote area of Tehsil Pangi, District Chamba, H.P., which
remained out of bounds due to winters and when in April
2022, respondent was approached to fulfill her
commitment under negotiated mediation, she refused to

sign the petition for being filed before the Court.
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5. Keeping in view the facts of the case, learned
counsel for the petitioner was heard on the maintainabili
of the petition. He contended that respondent

contempt of the orders passed by a Division Be

Court, whereby parties were directed to abi

of settlement arrived at Dbetween'\ the partiés before
learned Mediator. It was furth@ ted that the
mediation was continuati of th gal process and
violation of an wundert ]&n before the Mediator

amounted to undertak en before the Court. Strong
reliance was p 0 judgment passed by a Division
Bench Hig@rt of Delhi, dated 15.05.2018 in
reference. i ntempt Case (C) 772 of 2013 alongwith

onnected matters.

Admittedly, parties in FAO No. 04.2022 were

eferred to mediation by a Division Bench of this Court.
During mediation proceedings, learned Mediator recorded
a statement of respondent to the effect that she would
file a petition under Section 13-B of the Hindu Marriage
Act and also accept Rs. 15,00,000/- towards permanent

alimony. FAO No. 04 of2022 was accordingly disposed of
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and parties were directed to remain bound by the terms of
the compromise.
7. Section 13-B of the Hindu Marriage Act, ,

reads as under:-

“13B. Divorce by mutual consent. Subject to
the provisions of this Act a pétition for olution of
marriage by a decree of divorc be presented to
rtl s to a marriage

arriage was solemnized
before or after th mmencement of the Marriage
Laws (Amend t) Act, 1976 (68 of 1976), on the

the district court by both

together, whether such

ground that e been living separately for a

period o Y or more, that they have not been

e together and that they have mutually

2) the motion of both the parties made not earlier
than six months after the date of the presentation of
the petition referred to in sub-section (1) and not later
than eighteen months after the said date, if the
petition is not withdrawn in the meantime, the court
shall, on being satisfied, after hearing the parties
and after making such inquiry as it thinks fit, that a
marriage has been solemnized and that the
averments in the petition are true, pass a decree of
divorce declaring the marriage to be dissolved with

effect from the date of the decree.”

8. By way of above provisions of law, both the

parties to a marriage together have been given a right to
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apply for dissolution of marriage by a decree of divorce on

the grounds, firstly that they have been living separate

for dissolution of marriage. Once the petiti
parties is presented, on the motion both the parties

moved not earlier than six mont urt, on being

satisfied that the averments.in the p on are true pass a
decree of divorce declari %arriage to be resolved
with effect from the dat ree. The abovesaid provision
simultaneously ts ight to the parties to withdraw
the petition befc@tutorﬂy required cooling off period.
9. T , the right to withdraw the petition
divorce under Section 13-B of the Act, is
inherently available to the parties jointly or even singly
above background, it cannot be said that the
respondent herein had no right to withdraw her consent
earlier given by her before the learned Mediator for filing
petition under Section 13-B of the Act. The reason for such
withdrawal may not be relevant for the adjudication of

issue  present before this Court. No doubt, after

resiling from the consent, as is the case in hand,
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respondent may not be legally entitled to retain the

benefits derived in lieu of such consent, still, to prosecute

and punish her under the provision of Conte ©
Courts, will not be the appropriate course to be pted.
10. Section 2(b) of the Contempt o urtsy Act,

1971 defines “civil contempt” as un%
N

“civil contempt” means L()i\lful \d]isobedience to any
judgment, decree, direction, order, writ or other
QN —
process of a court or wilful breach of an undertaking
(

given to a Court.”

11. e made by respondent before
the Medi { best be said to be an assurance
on her\beha It cannot be construed to be an
u taking and not at least an undertaking before

the Court so as to attract the mischief of contempt of

t. As regards, the direction by Division Bench of
this Court to the parties to abide by the terms of the
settlement, that also cannot not be assigned a
meaning in derogation of the statutory right available
to a party to marriage to withdraw the petition under
Section 13-B of the Act for it will amount to re-writing

a provision of statute which is wholly impermissible.
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12. Hon’ble High Court of Delhi in Rajat
Gupta and Ors. Vs. Rupali Gupta and O
Reference in CONT. CASE (C) 772/2013
15.05.2018, had formulated one of the que ns<§or

answer as under:- @

“Question (A) Whether a party, L\UQich has under a

settlement agreement \ Eiecre\e\d by a Court

undertaken to file a petition under Section 13B(1) or
N ~——

a motion under ﬁect\io\n 13B(2) of the Act, 1955 or

both and has also undertaken to appear before the
~ N
said Court for obtaining divorce can be held liable
AT NN Y
for contempt, if the said party fails to file or appear
N N\ N/
in the petition or motion or both to obtain divorce in
view of the option to reconsider/renege the decision
of taking divorce by mutual consent under Section
//

13B(2) of the Act?”

1 While answering the question, Hon’ble
OX ision Bench of the High Court of Delhi has not laid
any absolute rule that in such eventuality, the

contempt will be inevitably consequence. It has been
observed as under:-

“ Answer: (a) The answer to Question (A) is

yes. The distinguishing feature of Section

13B of the Act, 1955 is that it recognizes the
unqualified and unfettered right of a party to
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unilaterally  withdraw the consent or
reconsider/renege from a decision to apply for
divorce by mutual consent, notwithstanding
any undertaking given in any legal proceedin

or recorded in any settlement/joint statement,

in or outside the court, resulting in.a co

order/decree, to cooperate with th

spouse to file a petition under&otion 13B

a second motion under Section \I3B(2) of the
Act, or both. Withdrawal g

consent even at
the stage of the  enquiry; contemplated

under Section 13 s also in exercise of the

right available party under the very same
provision. In r words, the mutuality of the
to divorce should commence from the

13B(1}and it should continue at the time of

ing the First motion under Section

mov'g the Second motion under Section
of the Act, till such time that the court
completes the enquiry and a decree of divorce
is finally passed. The said element of mutual
consent is a sine qua non for passing a decree
of divorce. This being the legal position, the
defaulting party cannot be compelled to file or
appear in the petition or motion or both, to

obtain divorce by mutual consent.

(b) Any other view will not only impinge on the
jurisdiction of the court which has an
obligation under the Statute to undertake an
independent enquiry before passing a decree
of divorce by mutual consent, it will

also encroach upon a statutory right vested in
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a party under Section 13B(2) of the Act and go

against the very spirit of the provision, at the
heart of which lies the right of a party to
reflect/ revisit and retract from its decision
going ahead for grant of divorce by tual
consent, during the cooling off perio &

(c) At the same time, a defaul party be

held liable for civil contempt e ground of
breaching the  terms onditions
incorporated in an unde given to the
court or made %:rt of a consent
order/decree. In\the e the aggrieved party
approaches c for initiation of contempt

proceedings. against the defaulting party for
willfq iberate breach of any of the terms
d ons of an undertaking/ settlement
agreement/consent order or a decree and
S a plea that as a consequence thereof,
he/she has been placed in a disadvantageous
position or has suffered an irreversible/grave
prejudice, the court in exercise of its inherent
powers of contempt, supplemented by the
1971 Act has the requisite jurisdiction to
entertain the petition and direct restoration of
status quo ante in every possible way. Besides
directing the defaulting party to disgorge all
the benefits/ advantages/ privileges that
have/would have enured in its favour and
restoring the parties to the position that was
before they had arrived at such a
settlement/ agreement/undertaking and/or

before the consent order/decree was passed
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in terms of the settlement arrived
at/undertakings recorded, the court has the
discretion to punish the defaulting party
for civil contempt, depending on the fac

of a given case. Thus, contempt juri

operates in a different field
uninfluenced by the fetters imposed
under the Act of 1955. The rider
above is that no direction can be issued even
in contempt proceedin, compel the

defaulting party to.give its nt for a decree

of divorce by mu onsent, as it is opposed

to the object,
13B of the Hi riage Act.”

14. Th ile"holding the right of a party to
marriagé to withdraw his/her consent for divorce by
mutual c nt to be absolute and indefeasible right,

n High Court of Delhi in Rajat Gupta (supra) has

ept the window of contempt proceedings open in
propriate cases only.

15. Thus, right of respondent to withdraw her
consent for mutual divorce being her absolute and
indefeasible right, the direction issued by the Division
Bench of this Court to the parties to abide by the

terms of settlement cannot be construed to obliterate
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or negate such right. Further, by reverting to the facts
of the case it can be noticed that the money deposi
by petitioner in the account of respondent
voluntary act. There was nothing in the oti%e
settlement between the parties that deposit.of half of

the agreed amount would be paid dvance, rather

the mediation report reveals tha amount was to

be paid by petitioner to %pondent at the time of

filing of petition undér section 13-B of the Act. As per

his own version,-it he petitioner who could not
take ste r the petition under section 13-B of
the Ac it reasonable time of the deposit of

t in the account of respondent. It is also not the
ase,of petitioner that respondent had insisted upon
petitioner to deposit the amount in her account as
a pre-condition. Petitioner has also not made any
averment to the effect that the respondent has refused
to return the amount or that she has resiled from her
promise for any malafide reasons.
16. In light of above discussion, I am of the

considered view that the petitioner cannot maintain
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petition under Section 12 of the Contempt of Courts

Act against respondent in the peculiar facts of the

case.

17. In result, the petition is dismissed. S
18. Before parting, it is clarifie at this
order will not preclude the petitio from seeking

other available remedies, if an st respondent
in accordance with law. &
Accordingl t{&g

19. etition is disposed of, so
also the pendi aneous application(s) if any,
also sta di@ of.
s}(\& (Satyen Vaidya)
{ June, 2023 Judge
shm

<&

\

;.. Downloaded on -02/06/2023 15:05:15

::CIS



