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IN   THE   HIGH   COURT OF MADHYA   PRADESH  

A T  J A B A L P U R   

BEFORE  

HON'BLE SHRI JUSTICE ACHAL KUMAR PALIWAL  

MISC. APPEAL No. 902 of 2023 

BETWEEN:-  

PRADEEP SINGH PARIHAR S/O SHRI 

BRIJMOHAN SINGH PARIHAR, AGED ABOUT 40 

YEARS, OCCUPATION: BUS OPERATOR R/O 

GRAM POST MOTIGAW KOTWALI TAH 

GOPADBANAS DISTRICT SIDHI M.P. (MADHYA 

PRADESH)  

.....APPELLANT  

(BY SHRI S.K PANDEY, ADVOCATE)  

AND  

1.  SMT. RUBINA W/O MOHD. AKHTAR 

RASOOL, AGED ABOUT 29 YEARS, 

BICHHIYA REWA POLICE STATION CITY 

KOTWALI REWA DISTRICT REWA 

(MADHYA PRADESH)  

2.  GUL MOHD. S/O NIZAM KHAN, AGED 

ABOUT 77 YEARS, RESIDENT OF BICHHIYA 

REWA POLICE STATION CITY KOTWALI 

REWA DISTRICT REWA (MADHYA 

PRADESH)  

3.  SADRUNNISHA D/O GUL MOHD., AGED 

ABOUT 70 YEARS, RESIDENT OF BICHHIYA 

REWA POLICE STATION CITY KOTWALI 

REWA DISTRICT REWA (MADHYA 

PRADESH)  

4.  AKHATRI KHAN D/O LATE AKHTAR 

RASOOL, AGED ABOUT 2 YEARS, 

OCCUPATION: (MINOR) THROUG ITS 

NATURAL GUARDIAN (MOTHER) RUBINA 

W/O MOHD. AKHTAR RASOOL RESIDENT 

OF BICHHIYA REWA POLICE STATION 

CITY KOTWALI REWA DISTRICT REWA 

(MADHYA PRADESH)  
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5.  SUKHNANDAN PRAJAPATI S/O RAMLAL 

PRAJAPATI, AGED ABOUT 27 YEARS, 

OCCUPATION: DRIVER R/O VILLAGE 

HARIHARPUR, POST BANJARI, P.S. SARAI, 

DISTRICT SIDHI (MADHYA PRADESH)  

6.  THE NATIONAL INSURANCE COMPANY 

LIMITED THROUGH ITS LOCAL BRANCH 

OFFICE AT REWA OFFICE AT REWA 

BEHIND SAVITRI NURSING HOME SHYAM 

COMPLEX OPP. NEW BUS STAND 

ALLAHABAD ROAD REWA DISTRICT 

REWA (MADHYA PRADESH)  

.....RESPONDENTS  

 
(BY SHRI PRABHANSHU SHUKLA ADVOCATE)  

 
RESERVED ON   : 1.03.2024 

PRONOUNCED ON   :  23. 04.2024 

----------------------------------------------------------------------------- 

This appeal having been heard and reserved for orders and on 

this day the Court passed the following:- 

ORDER  
 

This appeal has been filed by the appellant under section 173 (1) 

of the Motor Vehicles Act, 1988 against the award dated 15.11.2022 

passed in MACC No.629/2018 passed by  IInd MACT, Rewa, seeking 

aside principle of pay and recover applied by the Tribunal. 

2. Learned counsel for the appellant, after referring to para 14 of 

impugned award, submits that Tribunal has returned findings without 

taking into consideration deposition of non-applicant witness Pratap 

Singh. It is also urged that para 5 of non-applicant witness has 

remained uncross examined. Therefore, relying upon Rishi Pal Singh 
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Vs.  New India Assurance Co. Ltd. & Others, 2022 Live Law SC 

646, it is submitted that appeal filed by the appellant be allowed and 

principle of pay and recover applied by the Tribunal be set aside. 

3.  Learned counsel for the respondent insurance company 

submits that Tribunal, after taking into consideration overall evidence 

on record and after examining the witnesses has returned findings and 

hence, no interference in required in the same. Therefore, appeal filed 

by the appellant be dismissed. 

4. I have heard learned counsel for the parties & perused the 

record of the case. 

5. Perusal of the record of the case reveals that in the instant 

case, learned Tribunal has applied the principle of pay and recover on 

the ground that it was found that driver of offending vehicle was not 

having any valid and effective driving licence at the time of accident 

while driving the vehicle.  

6. With respect to issue involved in the case, it would be 

appropriate to reproduce testimony of owner of offending vehicle i.e 

Pradeep Singh, which is as follows:- 

eSa iznhi flag ifjgkj ru; o`teksgu flag ifjgkj mez 46 o"kZ 

is’kk&xzke eksfVxek rglhy xksincukl ftyk lh/kh e-iz- dk fuoklh gwa o 

fuEufyf[kr dFku d’kiFkiwoZd djrk gwa fd%&  

1- ;g fd 'kiFkiwoZd dFku djrk gwa fd vkosnu esa ntZ okgu cl dk 

iathd`r okgu Lokeh gwaA  
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2- ;g fd 'kiFkiwoZd dFku djrk gwa fd esjs okgu ls dksbZ nq?kZVuk dkfjr 

ugha gqbZ gS Dyse jkf’k ikus ds fy, vkosndx.k }kjk esjs okgu ds fo: •) Fkkus 

esa >wBh f’kdk;r dj /kkjk 166 eks- Ogh- ,DV vf/kfu;e ds rgr ekuuh; 

U;k;ky; ds le{k vkosnu izLrqr fd;k x;k gSA  

3- ;g fd 'kiFkiowZd dFku djrk gwa fd dksbZ Hkh vuqrks"k vkosnd eq>s 

vukosnd ls ikus ds vf/kdkjh ugha gSA  

4- ;g fd 'kiFkiwoZd dFku djrk gwa fd esjs okgu cl dk oS/k ijfeV oS/k 

chek jkftLVªs’ku o oS/k pkyd o f¶Vusl o Mªkfoax ykbZlsal izLrqr fd;s x;s 

gSaA  

5- esjs }kjk izdj.k esa nq?kZVuk dkfjr okgu dk jftLVªs’ku tkjh fnukad 04-

10-2011 dh Nk;kizfr tks ewy izdj.k i`"Bkafdr djk;h x;h gS tks izMh- 1 lh 

gSA nq?kZVukdkfjr okgu dk vuqKk i= fnukad 13-06-2017 ls 30-06-2017 rd 

oS/k o izHkkoh gS ewy ls i`"Bkafdr djkdj izLrqr fd;k x;k gS tks izMh- 2 lh 

gSA nq?kZVuk dkfjr okgu dk chek fnukad 25-01-2017 ls 27-07-2017 rd oS/k 

ds laca/k esa ewy nLrkost ls i`"Bkafdr djkdj izLrqr fd;k x;k gS tks izMh- 3 

lh gSA mDr okgu dk fQVusl oS/krk fnukad 16-10-2016 ls 15-10-2017 rd 

ds laca/k esa ewy nLrkost ls i`"Bkafdr djkdj izLrqr fd;k x;k gS tks izMh- 4 

lh gSA mDr okgu ds fQVusl dh f}rh; izfr izMh- 5 lh gSA esjs }kjk okgu 

pkyd }kjk fn;s x;s pkyd ykblsal dh QksVksizfr izHkkoh fnukad 05-11-2015 

ls 04-11-2018 rd Hkkjh okgu pykus dk oS/k o izHkkoh ykblsal Fkk ftldh 

QksVksizfr izLrqr dh tk jgh gSA  

izfrijh{k.k }kjk Jh _f"k frokjh vf/koDrk okLrs vukosnd dzekad 3%& 

6- eSa nq?kZVukdkjh cl dk ekfyd gwaA esjs okgu dk uacj ,eih 17 ih 0509 

gSA eq>s nq?kZVuk dh rkjh[k ;kn ugha gSA esjh xkMh dk pkyd lq[kuanu 

iztkifr FkkA Lor% dgk fd esjs okgu ls dksbZ nq?kZVuk ?kfVr ugha gq;hA ;g 

dguk xyr gS fd nq?kZVuk fnukad dks okgu pkyd lq[kuanu ds ikl 

VªklaiksVZ okgu pykus dk oS/k ykblsal ugha FkkA Lor% dgk fd pkyd }kjk 

ykblsal dh QksVks izfr nh x;h FkhA eSaus okgu pkyd ds ykblsal dk 

ifVZdqyj lh/kh vkjVhvks ls tkjh ugha djok;k gSA ;g dguk xyr gS fd eSa 

{kfriwfrZ ds nkf;Ro ls cpus ds fy;s vkt >wBk dFku dj jgk gwaA  

7- izfrijh{k.k }kjk Jh fudsr vfXugks=h vf/koDrk okLrs vkosnd%&  
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dqN ughaA  

iqu% ijh{k.k & dqN ughaA  

7.  From  perusal of para 5 of deposition of non applicant 

Pradeeep Singh, it is evident that he has filed photocopy of driving 

licence, which was given to him by driver of offending vehicle and it 

was effective from 5.11.2015 to 4.11.2018. Perusal of non applicant 

insurance company’s witness K.K.  Dwivedi and Chetan and 

documents Ex.D/1 to D/5 reveals that Sukhnandan, Driver of 

offending vehicle was not having any valid and effective driving on 

the date of accident ie. 24.6.2017. 

8. Crux of learned counsel for the appellant’s arguments is that 

Sukhnandan, Driver of offending vehicle had given him photocopy of 

his driving licence and he was not required to verify the same as he 

was competent to drive the offending vehicle.  

9.  With respect to issue involved in the case, facts and principle 

laid down in Rishi Pal Singh (Supra) are required to be referred to. 

Relevant paras of above judgment are being reproduced as under:- 

2. The brief facts are that the truck owned by the appellant 

met with an accident on 27.04.2015. The appellant appeared as 

R2W1. He deposed in his affidavit Ex. R2W1/A that before 

employing the driver, he had taken his driving test and that he was 

driving the vehicle satisfactorily. In cross examination, he stated 

that the driver was employed with him for 3 years before the date of 
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the accident. He reaffirmed in the cross-examination that he had 

taken driving test of the driver before his employment. He produced 

his driving license as Ex. R2W1/3. Though he deposed that the 

driving license was obtained from the driver and it was issued from 

Nagaland, but no such license was produced on record. Both the 

Courts have held that the owner has alleged that the driver had a 

driving license from Nagaland but the same was not produced and 

therefore, the Insurance Company is entitled to recover the awarded 

amount from the owner.  

3. Before this Court, learned counsel for the appellant relied 

upon United India Insurance Co. Ltd v. Lehru & Ors.2 (2003)3 

SCC 338 as also three-Judge Bench judgment reported as National 

Insurance Co. Ltd. v. Swaran Singh and Others (2004) 3 SCC 29 

that the owner has no mean to verify the genuineness of driving 

license produced before him, provided that the owner finds the 

driver is competent to drive the vehicle. Hence, once the appellant 

has deposed that he had taken test of the driver before employing 

him, he has taken sufficient precaution before employment. 

Therefore, there could not be any direction to recover the amount 

from the appellant. 

5. Thus, it was the claimant alone who relied upon the 

license issued by Licensing Authority Mandi. The same was not 

found to be genuine. The statement of the owner, that the license 

was from Nagaland is without any supporting documents and is 

thus meaningless. The fact remains, having appointing driver after 
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taking test, the appellant was not expected to make enquiries from 

the licensing authority as to whether driving license shown to him is 

valid or not. 

7. To appreciate the contention of the appellant, the 

observations of this Court in Lehru (supra) have been reproduced 

as under: 

“20. When an owner is hiring a driver he will therefore have 

to check whether the driver has a driving licence. If the driver 

produces a driving licence which on the face of it looks genuine, the 

owner is not expected to find out whether the licence has in fact 

been issued by a competent authority or not. The owner would then 

take the test of the driver. If he finds that the driver is competent to 

drive the vehicle, he will hire the driver. We find it rather strange 

that insurance companies expect owners to make enquiries with 

RTOs, which are spread all over the country, whether the driving 

licence shown to them is valid or not. Thus where the owner has 

satisfied himself that the driver has a licence and is driving 

competently there would be no breach of Section 149(2)(a)(ii). The 

insurance company would not then be absolved of liability. If it 

ultimately turns out that the licence was fake, the insurance 

company would continue to remain liable unless they prove that the 

owner/insured was aware or had noticed that the licence was fake 

and still permitted that person to drive. More importantly, even in 

such a case the insurance company would remain liable to the 

innocent third party, but it may be able to recover from the insured. 
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This is the law which has been laid down in Skandia [(1987) 2 SCC 

654] , Sohan Lal Passi [(1996) 5 SCC 21 : 1996 SCC (Cri) 871] and 

Kamla [(2001) 4 SCC 342 : 2001 SCC (Cri) 701] cases. We are in 

full agreement with the views expressed therein and see no reason 

to take a different view.” 

8. The issue has been examined by a larger Bench in Swaran 

Singh (supra) wherein it was argued that the observations in Lehru 

were in conflict with the earlier judgment in New India Assurance 

Co. v. Kamla and Ors (2001 4 SCC 342 This Court held as under: 

“92. It may be true as has been contended on behalf of the 

petitioner that a fake or forged licence is as good as no licence but 

the question herein, as noticed hereinbefore, is whether the insurer 

must prove that the owner was guilty of the wilful breach of the 

conditions of the insurance policy or the contract of insurance. In 

Lehru case [(2003) 3 SCC 338 : 2003 SCC (Cri) 614] the matter has 

been considered in some detail. We are in general agreement with 

the approach of the Bench but we intend to point out that the 

observations made therein must be understood to have been made in 

the light of the requirements of the law in terms whereof the insurer 

is to establish wilful breach on the part of the insured and not for 

the purpose of its disentitlement from raising any defence or for the 

owners to be absolved from any liability whatsoever. We would be 

dealing in some detail with this aspect of the matter a little later. 

xxx xxx xxx 
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99. So far as the purported conflict in the judgments of 

Kamla [(2001) 4 SCC 342 : 2001 SCC (Cri) 701] and Lehru 

[(2003) 3 SCC 338 : 2003 SCC (Cri) 614] is concerned, we may 

wish to point out that the defence to the effect that the licence held 

by the person driving the vehicle was a fake one, would be 

available to the insurance companies, but whether despite the 

same, the plea of default on the part of the owner has been 

established or not would be a question which will have to be 

determined in each case. 

100. This Court, however, in Lehru [(2003) 3 SCC 338 : 

2003 SCC (Cri) 614] must not be read to mean that an owner of a 

vehicle can under no circumstances have any duty to make any 

enquiry in this respect. The same, however, would again be a 

question which would arise for consideration in each individual 

case.” 

9. Similar question again came up for consideration before 

a three-Judge Bench in a judgment reported as Pappu and Ors. v. 

Vinod Kumar Lamba and Anr (2018) 3 SCC 208 wherein it was 

held that the onus would shift on the Insurance Company after the 

owner of the offending vehicle pleads and proves the basic facts 

within his knowledge that the driver of the offending vehicle was 

authorized by him to drive the vehicle and was having a valid 

driving license at the relevant time. The valid driving license is the 
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license which is produced before the owner. This Court held as 

under: 

“12. This Court in National Insurance Co. Ltd. 

[National Insurance Co. Ltd. v. Swaran Singh, (2004) 3 SCC 

297 : 2004 SCC (Cri) 733] has noticed the defences available to 

the insurance company under Section 149(2)(a)(ii) of the Motor 

Vehicles Act, 1988. The insurance company is entitled to take a 

defence that the offending vehicle was driven by an 

unauthorised person or the person driving the vehicle did not 

have a valid driving licence. The onus would shift on the 

insurance company only after the owner of the offending 

vehicle pleads and proves the basic facts within his knowledge 

that the driver of the offending vehicle was authorised by him to 

drive the vehicle and was having a valid driving licence at the 

relevant time. 

xxx xxx xxx 

17. This issue has been answered in National Insurance Co. 

Ltd. [National Insurance Co. Ltd. v. Swaran Singh, (2004) 3 SCC 

297 : 2004 SCC (Cri) 733] In that case, it was contended by the 

insurance company that once the defence taken by the insurer is 

accepted by the Tribunal, it is bound to discharge the insurer and 

fix the liability only on the owner and/or the driver of the vehicle. 

However, this Court held that even if the insurer succeeds in 
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establishing its defence, the Tribunal or the court can direct the 

insurance company to pay the award amount to the claimant(s) 

and, in turn, recover the same from the owner of the vehicle. The 

three-Judge Bench, after analysing the earlier decisions on the 

point, held that there was no reason to deviate from the said 

wellsettled principle. In para 107, the Court then observed thus: 

(SCC p. 340) 

“107. We may, however, hasten to add that the Tribunal and 

the court must, however, exercise their jurisdiction to issue such a 

direction upon consideration of the facts and circumstances of each 

case and in the event such a direction has been issued, despite arriving 

at a finding of fact to the effect that the insurer has been able to 

establish that the insured has committed a breach of contract of 

insurance as envisaged under sub-clause (ii) of clause (a) of sub-

section (2) of Section 149 of the Act, the insurance company shall be 

entitled to realise the awarded amount from the owner or driver of the 

vehicle, as the case may be, in execution of the same award having 

regard to the provisions of Sections 165 and 168 of the Act. However, 

in the event, having regard to the limited scope of inquiry in the 

proceedings before the Tribunal it had not been able to do so, the 

insurance company may initiate a separate action therefor against the 

owner or the driver of the vehicle or both, as the case may be. Those 

exceptional cases may arise when the evidence becomes available to or 

comes to the notice of the insurer at a subsequent stage or for one 

reason or the other, the insurer was not given an opportunity to defend 
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at all. Such a course of action may also be resorted to when a fraud or 

collusion between the victim and the owner of the vehicle is detected or 

comes to the knowledge of the insurer at a later stage.” 

10. The owner of the vehicle is expected to verify the driving 

skills and not run to the licensing authority to verify the genuineness 

of the driving license before appointing a driver. Therefore, once the 

owner is satisfied that the driver is competent to drive the vehicle, it is 

not expected from the owner thereafter to verity the genuineness of the 

driving license issued to the driver.  

10. Thus, if deposition of Pradeep, owner of offending vehicle is 

considered and examined in the light of facts and principles of Rishi 

Pal Singh (Supra), then, it is evident that Pradeep, owner of offending 

vehicle has nowhere mentioned/deposed in his testimony and has not 

produced any evidence to establish that before employing 

Sukhnandan, as driver of offending vehicle, he verified the skills of 

driver Sukhnandan and thereby, he satisfied himself that Sukhnandan 

is competent to drive the vehicle. Further, there is nothing on record to 

show that when Pradeep Singh Parihar employed driver Sukhnandan 

on offending vehicle and since when he was driving the same, prior to 

present accident. 

11. Therefore, principles of law laid down in Rishi Pal Singh 

(Supra) do not help the appellant in any manner/way. 
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12. Further, perusal of paras 13 to 16 of impugned award reveals 

that learned Tribunal has returned its findings after taking into 

consideration submission of learned counsel for the appellant and also 

pronouncements relied upon by the learned counsel for the appellant.. 

In this Court’s considered opinion, learned tribunal has returned its 

findings, which are justified by evidence on record and no interference 

is required in same.   

13. Hence, in view of discussion in the forgoing pars, no 

grounds are made out to interfere in the findings recorded by the 

Tribunal.  

14. Resultantly, appeal filed by the appellant is dismissed. 

 

(ACHAL KUMAR PALIWAL)  

JUDGE  

Hashmi  
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