VERDICTUM.IN

IN THE HIGH COURT OF MADHYA PRADESH
AT INDORE

BEFORE
HON'BLE SHRI JUSTICE VISHAL MISHRA

ON THE 27" OF JUNE, 2024
WRIT PETITION No. 16491 of 2024

(Shivnarayan Batham
Vs
Vishesh Jupitor Hospital and Others)

Appearance :
(SHRI NILESH MANORE - ADVOCATE FOR THE PETITIONER)

(SHRI ANENDRA SINGH PARIHAR - GOVERNMENT ADVOCATE FOR THE
STATE)

ORDER

The present petition has been filed seeking the following reliefs:

“(i) That, this Hon ble Court may kindly be pleased to issue
a writ in the nature of mandamus to direct the Respondent No.1
to proceed with the transplantation of liver subject to
satisfaction of medical fitness of petitioner for said
transplantation.

(ii)  Issue other relief which this Hon’ble Court may deems
fit in favour of the petitioner in the facts and circumstances of

b

the case.’

2. It 1s the case of the petitioner that he is suffering from end stage
chronic liver disease and his liver is severely affected and if treatment of
transplant of tissue of liver is not done then there is danger to his life. The
medical experts have suggested for transplant of tissue of liver which is
very necessary for saving the life of petitioner. His daughter namely Preeti

Batham is ready to give tissue of liver to the petitioner who is her father,
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but her age is less then 18 years so the doctor is refusing to take her organ.
ence, this petition.

3. Vide order dated 24.06.2024, a coordinate Bench of this Court has
passed the following orders :

“In compliance of order dated 20.6.2024, the Medical Board
examined the donor and as per the opinion of the Medical
Board, the donor is medically fit to donate tissues of liver (part
of liver). As the donor is minor and as per Rule 5(3)(g) of
Transplantation of Human Organs and Tissues, Rules 2014,
prior approval of the State Government is required and
therefore, the committee has referred the matter to the
Commissioner, Health with a recommendation for grant of
permission.

Composition of State Level Authorisation Committee is
prescribed in Rule 13 and the format for issuance of consent is
prescribed in Rule 16 of Rules, 2014. Despite the urgency
expressed by the doctor and the counsel for petitioner, till now
the State Government has not taken any decision in the matter.
It is most unfortunate that the State Government is not taking
the matter seriously. The daughter of the petitioner wants to
donate the tissues of her liver to save life of the petitioner, but
due to non- consideration of her request and in absence of any
approval by the State Level Authorisation Committee, the
tissues cannot be transplanted in the body of the petitioner.

This court by order dated 20.6.2024 had granted time to
government advocate for the purpose of consideration by the
State Government and communicate the decision expeditiously.
But till today Government Advocate is not in a position to
apprise this Court in respect of the decision taken by the State
Level Authorisation Committee.

Considering the health condition of the petitioner, the State
Level Authorisation Committee should decide the issue at the
earliest, preferably within two days from today.

Government Advocate is directed to communicate this order to
Commissioner Health.
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In case of failure to take any decision by the State Level
Authorisation Committee, Commissioner Health shall remain
personally present before this court on the next date of hearing
to explain as to why the order passed by this court has not been
complied with. It is made clear that this Court has not
expressed any opinion on the merits of the case in respect of
decision to be taken by the State Level Authorization
Committee.

It is needless to mention that if the State Level Authorisation
Committee communicates the decision, Commissioner, Health
will not be required to remain personally present before this
court on the next date of hearing.

List the matter on 27.6.2024 at 10.30 a.m.”

4. Accordingly, the matter is listed today at top of the list and is taken
up for consideration.

5. The present writ petition is preferred by a petitioner whose liver is
severely affected and requires immediate transplantation of tissue of liver.
Her daughter Ku. Preeti Batham wants to denote tissue of liver (part of
liver) and she was medically examined. A Medical Board was constituted
and as per the opinion of the Board, the donor i.e. Ku. Preeti Batham is
medically fit to donate tissues of liver (part of liver). The report of the
Board dated 21.06.2024 is in the following terms :

“Board has done thorough study of all the documents
and medical reports of Donor (Preeti) and she is medically fit
to donate part of liver for her father after complete
documentation, legal formalities and due consent of her
parents and first degree relative. Qutcome of the surgery is
unpredictable like any other liver transplantation surgery.”

6. A letter written by Commissioner, Medical Education, M.P. dated
25.06.2022 addressed to Dean, Medical College, Indore filed by way of
I.LA. No.8139 of 2024 is relevant and reproduced thus :
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HHIPG 27 /<Gfrer / fafder /|rer / 2024 qraret fa=Tid 25,/ 06 / 2024

EIN]

3ffersara,

ferfbear #erfaermer,

SaR, HeAYT |
fIg— R IIRIYYT &R g 9T A §RT JAFAM <& qraq—
EIENEIESIRNCRINEE R IET

Tei:— srfererdr, fafeear weTfideme™, $ER &1 U9 BHid 859 /3NTd
3. /2024 3R, faATd 19 /06 /2024

AT U5 & 3hA H 1 RIEIREAY 9129 & llar. IRYT
fea S =g woa fadid 27 W 2014 @ g FHIE 05(3)(G)"
(TIIwp ERT SfAd e 3T AT Idb &M DI A Yo AR
AT &R ogdg fhd S dTel fuarad fRidbe TRl iR FHfrd
MEAGRT IR HERT 5T ARHR & Yd AR & fuarg Fg &1
S | & TR WeguQy N, ol W@ Ud URAR HedTul
ferfdrear Rrem favrr g1 weafa uem @) T 2|

T YHROT H Sfad HRIArE &R I/ FATAATAd Bl el
3T BRI BT HE DN |

TR HAR el
Jgeh fRifbear e
eIl

7. Further, letter dated 25.06.2024 written by Dean, Mahatma Gandhi
Memorial Medical College, Indore to Vishesh Jupiter Hospital and copy

to Directorate, Medical Education reads as follows -

SWRIad favg vd ded & ywiforg far omar ® 6 g @ik
U9, e &R IR BIeT S9d U8 3R AT STl & ATl
A & T B, §RT AP 19.06.2024 BT UK A I TIRII]
AMAFRA 1994 (1994 DI 42) & AA SlfAd q1ar o, W Frerd U
st RIIRIIT qroMm Sy N RreaRrror 9 fdar S geqard
o & e AR (UA-93) & 9 off)k IR & forg urey
11 ¥ e & JFAR Al W TRII 19.06.2024 BT AR J3H
# FerH WIeR) gRT ST & dIdkhd ARIhR & gvard faar fear

T |

EIRCCRCIIN ST & /R

- 21 RIeIRE 1o - &, Wfd arem
JARL— 42 qY JRL— 17 I9 10 AIE
fofr — gow form— afger

foar &1 Am— i geaare 9™ fUdr &1 - 2 AR greM
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Udl— d1e &. 04 IESHY HIged] Udl— dle B. 04 JFSHY Hgedl]
gcHT fTaT SaR gcHT Tl 3eR

iR ST Ud W96 ¥ WIEhR Ud A & URETUIuRId
AT & FeRil @ AW SMGRI & AJER, S9d dHe ARER
(A—ga) 81 & SR QAT Bl AldR &1 Ho W & B B
ST Ua B Sl & IR urueh #l RETRI0r 9o qem a1l 6
T a2 & 9= B3 fRig Fogaer 781 2 &R arar @ T arem
TR Bls Td1d AT eS8 2 |

8. In similar circumstances, a co-ordinate Bench of the High Court of
Delhi in the case of Siya Omar vs Union of India reported in 2024 SCC
OnLine Del 646 has granted permission to daughter to donate tissue of
liver to her father. The Court has observed as under :

16. The Petitioner No.l, at the moment, is aged 17 years 4
months and 21 days. The Petitioner's father urgently requires a
part of her liver for liver transplantation and there is no
absolute bar to the same. Rule 5(3)(g) of the Transplantation of
Human Organs and Tissues Rules, 2014, reads as under.—
“5(3)(g) living organ or tissue donation by minors shall not be
permitted except on exceptional medical grounds to be
recorded in detail with full justification and with prior
approval of the Appropriate Authority and the State
Government concerned.”

17. A perusal of the aforesaid Rule indicates that in exceptional
medical grounds which are to be recorded in detail with full
Jjustification and with prior approval of the appropriate
authority a minor can be permitted to donate live tissues and
organs. What are the exceptional medical grounds have not
been laid down and this can lead to arbitrariness in the matter
of grant of permission for such donations. Guidelines have to
be laid down indicating the nature of exceptional medical
grounds which can be adopted throughout the country by the
appropriate authority and the State Governments. Respondent
No. 1 is directed to frame the guidelines under Rule 5(3)(g) of
the Transplantation of Human Organs and Tissues Rules, 2014
for the guidance of the appropriate authority and the State
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Governments while considering an application regarding
permitting tissue donations by minors. The guidelines be
framed within a period of two months from today.

19. In view of the Report given by the Medical Board, AIIMS
that Petitioner No. 1 is physically fit to donate a portion of her
liver to her father and quality of her life will not diminish and
considering the fact that her father requires an urgent liver
transplant as he is in the end stage liver disease, non-alcoholic
steatohepatitis-cirrhosis (NASH), this Court is inclined to
permit Petitioner No. 1 to donate a part of her liver to her
father.

20. It is made clear that this Court is passing this order
because the father of Petitioner No. 1 is in the end stage liver
disease. The Petitioner No. 1 is 17 years 4 months and 21 days
and the Medical Board, AIIMS has categorically stated that
Petitioner No. 1 is in a physical condition to donate a part of
her liver and that her future will not be jeopardized and risk
involved in the case is the risk that is involved ordinarily to any
donor.

21. This Court deems it fit to exercise its discretion under
Article 226 of the Constitution of India in the present case and
allow the Petitioner to donate a part of her liver to her father.
As stated in the report of AIIMS, the Petitioner No. 1 is
directed to undergo the procedure in a specialized centre like
AIIMS or Respondent No. 3 where all detailed workup of
Petitioner No. 1 be done keeping in view of her safety.

9. In the present case, the donor is medically fit to donate tissue of
liver (part of liver) as examined and opined by Medical Board and the
State Government as well as Medical Board has given permission to
donate tissue of liver (part of liver) by the daughter to her father i.e. the
petitioner which is reflected from the aforesaid correspondences.

10. Under these circumstances and considering the relevant provisions

of the Transplantation of the Human Organs and Tissues Act, 1994 read
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with the Transplantation of the Human Organs and Tissues Rules, 2014,
the respondents are directed to permit Ku. Preeti Batham to donate tissue
of liver (part of liver) to her father i.e. Shivnarayan Batham.
11.  Accordingly, this Court permits transplantation of tissue of liver
subject to the following conditions :
(1)  The procedure of transplantation of tissue of liver will
be carried out in a specialized centre and in presence of
expert team of at least 3 doctors. The expert doctors will
explain to the family members as well as the petitioner the
risk of getting the entire procedure done and other related
factors.
(1) Every care and caution will be taken by the doctors
during the entire procedure. All medical attention and other
essential medical facilities will be made available at the time
of such procedure.
(111) The post-operative care, upto the extent required, will
be extended to the donor.
(iv) The procedure to be carried out expeditiously taking

all precautions and measures as required in the matter.

12. With these observations, the petition is disposed off finally. No

order as to costs.

(VISHAL MISHRA)
V. JUDGE

VV/Praveen

AKANKSHA LAHORIYA
2024.06.27 18:12:31 +05'30'



